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CHECK MAY SENT DIRECT DRAWEE BANK BUT 
COLLECTION MUST MADE MONEY 


The Federal Reserve Bank Richmond has been held liable 
the United States District Court, Eastern North Carolina, 
for the amount $9,000 check which received for collection and 
forwarded direct the drawee. The draft another bank, which 
the drawee remitted payment, was refused because insufficient 
funds and the drawee failed without having paid the check. 

The decision referred Malloy Federal Reserve Bank 
Richmond and the opinion the court published full among 
the banking decisions this issue. 

The courts have consistently held that negligence for 
lecting bank forward check direct the bank which 
drawn. The reason back this rule that such procedure con- 
stitutes the debtor drawee bank, agent the for the 
purpose collecting the debt, agency which obviously im- 
proper. This method collection, said, places the power 
the drawee postpone payment the event its financial condi- 
tion being weak. 

And since negligence forward check direct the drawee, 
the bank held responsible the owner the check where 
the collection not made. liability this character generally 
arises when the drawee forwards its own draft payment and fails 
before the draft can collected. 

Another important rule pertaining the collection checks 
one the effect that the absence special authority other- 
wise, the collection must made money. The collecting bank 
does not fulfill the obligation its agency when receives draft, 
certified check, anything other than money payment. 

The facts the case referred show that November 30th, 
1920, one Balfour drew his check for $9,000 the Lumber Bridge 
Bank Lumber Bridge, North Carolina, payable the order the 
plaintiffs, doing business under the name Malloy Brothers. Balfour 
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sent this check the plaintiffs Quitman, Georgia, payment 
indebtedness. 

The plaintiffs received this check December Ist. 
process being collected, the check passed through the hands 
banks Perry, Fla., Jacksonville, Fla., and Atlanta, Ga., and finally 
the hands the defendant, Federal Reserve Bank Rich- 
mond. 

December 10th, the Federal Reserve Bank forwarded the 
check the Lumber Bridge Bank which was drawn. due 
mail, the check should have been received the drawee 
December Just was actually received does not 
appear. But December 14th, the cashier the drawee bank 
stamped the check paid and charged the account the drawer, 
who had his credit sufficient sum pay the check. the 
same day, the drawee bank mailed the Federal Reserve Bank its 
the Banking Trust Company Greensboro, 
North Carolina, payment. 

December 15th, the Federal Reserve Bank 
check the Greensboro Bank and, upon receiving the check, the 
Greensboro bank wired the Federal Reserve Bank that the Lumber 
Bridge bank did not have sufficient funds its meet the 
check. 

The Federal Reserve Bank thereupon wired the Lumber Bridge 
bank notice dishonor and sent representative Lumber Bridge, 
who arrived there December 20th. The representative was unable 
collect the check and December 21st, the Federal Reserve Bank 
wired the bank from which received the Balfour check that the 
same had been dishonored. The several banks handling the check 
charged the amount their several correspondents until, finally, 
was charged back the account the payees, Malloy Brothers. 

Thereupon, Malloy Brothers brought suit against Balfour, the 
drawer the check, and against the Federal Reserve Bank 
Richmond. 

was held that the drawer was not liable. When the cashier 
the Lumber Bridge bank stamped his check ‘‘paid’’ and charged 
his account, the check was legal paid and his Jiability 
drawer was discharged. 

their complaint, the plaintiffs alleged that the defendant Fed- 
eral Reserve Bank was negligent sending the check direct the 
drawee bank, receiving the draft payment, and failing 
notify the plaintiffs promptly the dishonor the 

already stated, the general rule that negligent for 
collecting bank mail check direct the bank which 
drawn. some states, there are statutes permitting collecting banks 
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forward checks direct the drawee bank, least where there 
other bank the town where the drawee bank located. The 
State North Carolina has such statute. was held, however, 
that this statute did not apply the Federal Reserve Bank. 
its terms, restricted bank trust company, ‘‘organized and 
doing business the sense having its principal office, 
state.’’ 

But there regulation the Federal Reserve Board, regulation 
(8), which covers this situation far Federal Reserve Banks 
are concerned. 

The regulation referred provides follows: 


handling items for member and non-member clearing 
banks, Federal Reserve Bank will act agent only. The 
board will require that each member and non-member clearing 
bank authorize its Federal Reserve Bank send checks for 
collection banks which checks are drawn, and, except for 
negligence, such Federal Reserve Bank will assume 


appeared that the Lumber Bridge bank was the only bank 
located the town Lumber Bridge and there was suggestion 
that was not good standing and the time the check 
question was mailed it. So, under this regulation, was held 
that the Federal Reserve Bank was authorized forward the check 
direct the drawee and that liability could not predicated upon 
this ground. 

The second question presented was whether the Federal Reserve 
Bank was negligent receiving the drawee’s draft payment the 
check. ‘‘The authorities appear practically said 
the court, ‘‘in holding that, the absence any instruction 
permission from the owner the check, any custom brought 
the notice such owner, the contrary, the bank had authority 
accept receive payment the check intrusted for 
anything other than 

some has been held that collecting bank will pro- 
tected receiving draft payment check, where can show 
that there was custom, under which banks make collections this 
manner. But, the present case, the court attention the 
fact that evidence any such custom was introduced. 

the ground that the Federal Reserve Bank was negligent 
receiving the drawee’s draft payment the $9,000 check, was 
held that the Federal Reserve Bank was liable. holding, the 
said: ‘‘I the opinion that the defendant Federal Reserve 
Bank Richmond was not authorized accept, payment the 
proceeds the check from the Lumber Bridge bank, its check 
draft the Greensboro bank, and that doing was negligent, 
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probably, state the situation more clearly, 
authority and liable plaintiffs for the amount the Balfour 
check, unless may reduce the amount showing that the date 
its December 15, 1920, was impossible for the 
Lumber Bridge bank pay the amount money its equivalent. 

Lumber Bridge bank had, December 14th, $16,810, and, 
far appears, December 24, 1920, when went into the hands 
aggregated about $11,000. held also bills and notes amount 
not stated the evidence. was not until the last named day 
that receiver was appointed. During this time the plaintiffs were 
without any remedy against Balfour, whose check was paid 
December 14th, the Lumber Bridge bank, whose check 
and now held, for the proceeds the Balfour check defendant 
bank. the opinion that, upon the undisputed facts, the 
defendant Reserve Bank Richmond liable the plaintiffs for 
the amount the Balfour 

There seems something illogical holding that the Federal 
Reserve Bank may forward for check direct the bank 
which drawn, but may receive only money payment. This 
means, apparently, that the Federal Reserve Bank must request 
remittance currency messenger express, request with which 
drawee banks are not likely comply willingly. The privilege 
sending check direct the drawee doubtful value the 

should mentioned that the check here involved came the 
defendant bank from point outside its own district. Where checks 
are received Federal Reserve Bank from banks within its 
such banks are required sign agreement, authorizing the Federal 
Reserve Bank forward the checks direct the drawees and 
receive checks drafts settlement. 

Wallace, counsel for the Federal Reserve Bank Richmond 
has his intention appealing from this decision. 


SUMMONS SERVED NATIONAL BANK PRESIDENT OUT- 
SIDE STATE INVALID 


interesting question whether jurisdiction national 
recent Minnesota decision, Louis Dow Company First 
bank can obtained serving summons upon its president 
place, outside the state which the bank located, brought 
National Bank Malta, Montana, 189 Rep. 653. 
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appeared that the defendant, national bank located Malta, 
Montana, entered into contracts with the plaintiff, Minnesota corpora- 
tion, under which the plaintiff was furnish and install certain 
fixtures and interior finish the defendant bank Malta. 
dispute arose between the parties the amount due under the 
and the plaintiff brought suit, the summons being served 
upon the president the defendant bank Minneapolis, Minnesota. 

well settled the decisions that corporation can served 
with process outside the state, which organized and located, 
only when business’’ the state which the service 
made. 

the question whether the service the summons 
valid whether the defendant bank was doing 
the State Minnesota. 

The evidence this point showed that the contracts, upon which 
the suit was brought, was entered into the state Minnesota. 
The president the bank and another officer resided Minneapolis. 
Between them they owned controlling interest bank. They 
were the banking and investment business Minneapolis and had 
their offices that city. And Minneapolis they performed 
duties officers the defendant bank. 

Nevertheless, the court held that the bank was not doing business: 
that state, and that the service the summons Minnesota 
was invalid. ‘‘That the president and majority stockholders 
the bank reside and their business this state,’’ said the court, 
not bring the bank here unless engaged here business 
its own and was engaged the time the summons was served.’’ 

The following paragraphs quoted from the court’s opinion, sets. 
forth more fully the reasoning upon which the court 
that the defendant bank was not doing business the 
state Minnesota: 


the determination the question whether this defend- 
ant was doing business this state when the summons was 
served consideration must given what business national 
bank may carry and the place where must done. The 
Congress has confined national banks strictly banking 
business conducted the locality place specified 
its articles organization. can conduct part its 
general business any other city state. Hence the business 
such institution capable doing outside its location must 
limited something that might termed incidental, such 
procuring the necessary banking outfit and stationery. The 
only business which the record shows was ever done this 
state defendant was entering into the contracts this action 
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for alterations its bank building Malta, Mont., and for the 
interior finish its banking room and the installation bank 
furniture and fixtures therein. The parties the contracts, 
doubt, contemplated that labor and materials therefor might 
procured outside Montana, but that was matter 
choice with plaintiff. between plaintiff and defendant 
performance was Malta. The fact that the contracts 
were negotiated and signed this state must, therefore, not 
unduly stressed determining whether defendant was doing 
business when the attempted service was made. The two con- 
tracts went but one matter, the change and equipment 
the bank’s place business. was incidental, isolated 
transaction, not part its general usual business. 

instant differentiated from the one where 
foreign corporation has gone into state and with its citizens 
entered into contracts extended duration and containing 
mutual obligations, such policies, from which the 
corporation continues receive benefits from time time. 
such case when sued its contract made the state 
escape from finding that doing business, although 
has formally withdrawn from the state and seeks new busi- 
ness therein. 

the involving jurisdiction foreign corporation 
this court will found that when the service summons 
was sustained the facts disclose that the corporation was then 
doing business the state, else was held present under 
the principle stated the preceding 


NEW PUBLICATION 


The publishers the Banking Law Journal. will issue shortly the 
first number new monthly publication, called Law 
JOURNAL. 

This magazine will present the current court decisions affecting 
business much the same manner that the banking decisions are 
now published the Banking Law Journal. will contain each month 
decisions and special articles such subjects contracts, 
tions, mortgages, sales, brokerage, leases, insurance, pledges, taxation, 
partnership, unfair competition, business legislation, 

reason the ever extending field commercial activity, into 
which the banks the present day are entering, believed that 
many our present subscribers will interested this new 
publication. 


Banking Decisions 
this ere published each month all the important decisions the 


Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


CHECK MAY SENT DIRECT DRAWEE 
BANK BUT COLLECTION MUST 
MADE MONEY 


Malloy Federal Reserve Bank Richmond, United States District 
Court, North Carolina. 281 Fed. Rep. 997 


The plaintiff, payee check for $9,000, drawn bank 
Lumber Bridge, North Carolina, deposited for collection and, 
due course, came the hands the defendant, Federal Reserve 
Bank Richmond. This bank sent the check direct the drawee 
bank. The latter sent back its draft bank Greensboro, 
North Carolina, payment. The draft was refused for want 
sufficient funds. Before was possible collect anything the 
check the drawee, Lumber Bridge Bank, failed. was held that 
The Federal Reserve Bank was justified under regulation (8) the 
Federal Reserve Board sending the check direct the drawee 
bank. But was held further that the Federal Reserve Bank 
was negligent receiving draft, instead money, payment 
and this negligence rendered liable the payee the check 
for the amount thereof. 


loy Bros., against the Federal Reserve Bank Richmond and Napier 
Balfour. Judgment for plaintiff against first-named defendant, 
and denying plaintiff recovery against last-named defendant. 

Sinclair Dye, Fayetteville, C., for plaintiff. 

Wallace, Richmond, Va., and Little Barnes, Raleigh, 
C., for defendant bank. 

McCormick Clark, Fayetteville, C., for defendant Balfour. 


similar decisions see Banking Law Journal Digest (Second 
Edition) 235, 239. 
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CONNOR, District for recovery amount check 
alleged have been lost negligence defendant, course col- 
lection. The parties waived trial jury and submitted the the 
court find the facts and render thereon. The evidence dis- 
the following facts: 

Defendant Napier Balfour, November 30, 1920, drew and 
sent plaintiffs mail Quitman, Ga., his check for $9,000 the 
Lumber Bridge Bank, duly chartered and organized corporation au- 
thorized the business banking Lumber Bridge, C., 
applied the credit his indebtedness plaintiffs, evidenced 
his note secured mortgage real estate situated North 
na. Plaintiffs received the check the morning December 1920, 
eredited the amount Balfour’s note, and sent the check, properly in- 
dorsed, with deposit slip, same day Perry Banking Company, 
Perry, Fla., which place said banking company was engaged the 
banking business. The Perry Banking Company, December re- 
ceived the check for collection and credit, and the next day sent 
plaintiff credit which was printed: 


drafts, received for collection deposit, are taken 
the risk the indorser until actual payment 


The Perry Banking Company, the same day, indorsed and sent 
the check the Atlantic National Bank, Jacksonville, Fla., and 
December 1920, said bank indorsed and sent the branch 
Citizens Southern Bank Atlanta, Ga. The said bank, December 
1920, indorsed the check with the double indorsement stamp 
itself and the Federal Reserve Bank Atlanta, and sent the Fed- 
eral Reserve Bank Richmond for and the Fed- 
eral Reserve Bank Atlanta, Ga.; the Citizens’ Southern Bank 
Atlanta being member the Reserve Bank Atlanta, Ga. 

December 10, 1920, the Federal Reserve Bank Richmond sent 
the Bank Lumber Bridge letter containing the Balfour and sev- 
eral other checks, drawn upon said bank, aggregating $9,356.44, for 
and remittance. This letter, due course mail between 
Richmond and Lumber Bridge, should have been received the Bank 
Lumber Bridge Saturday, December 11, 1920. Tuesday, 
December 14th, the cashier the Lumber Bridge Bank stamped the 
Balfour check ‘‘Paid’’ and charged the account Balfour, 
which there was his credit, subject check, $9,204.90. the same 
day the Lumber Bridge Bank drew and mailed the Federal Reserve 
Bank Richmond its check the Atlantic Banking Trust Com- 
pany Greensboro, C., for the sum $9,204.90, the aggregate 
amount the checks sent said bank the Federal Reserve Bank 
Richmond its letter December 10th, less the amount checks 
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said bank for which the drawee did not have balances sufficient 
pay. 

The Federal Reserve Bank Richmond received letter, con- 
taining the check December 15, 1920, and same day forwarded the 
check the drawee, Atlantic Banking Trust Company, Greens- 
boro, C., for payment. December 17, 1920, the Atlantic Bank- 
ing Trust Company wired the Federal Reserve Bank Richmond 
that the Lumber Bridge Bank did not have sufficient funds its 
pay said check. The defendant Richmond Bank, the same day, 
wired the Lumber Bridge Bank notice the dishonor its check, 
ing upon said bank make the check good, which wire the Lumber 
Bridge Bank answered, promising so. 

Upon its failure make the check good, the defendant Richmond 
Bank sent representative Lumber Bridge, who reached there 
the morning December 20, 1920, being Monday, saw the cashier 
the Lumber Bridge Bank, and demanded payment the check the 
Greensboro Bank. The cashier stated that the bank did not have suffi- 
cient funds pay the amount its dishonored check the Greens- 
boro Bank; that the directors the bank would meet that night and 
make effort, indorsing note the bank the Bank Lum- 
berton, C., upon which the bank would able secure funds with 
which could pay the amount the dishonored check. 

Tuesday morning, December 21, 1920, the cashier the Lumber 
Bridge Bank informed the representative defendant Richmond Bank 
that the directors refused indorse the note with which secure 
funds that could not pay take the check. Defendant, the 
Federal Reserve Bank Richmond, the same day, wired the Citi- 
zens’ Southern Bank Atlanta that the Balfour-Malloy check was 
unpaid, and same day sent letter said bank, stating the facts 
connection therewith, and that the amount the check, $9,000, would 
charged the account said bank, the check the Lumber 
Bridge Bank was not ultimately paid. Malloy Bros. were promptly 
notified the situation. Upon being notified Malloy, Balfour was 
informed the cashier the Lumber Bridge Bank that could not 
make the check Greensboro good. Upon appropriate proceedings 
under the North Carolina statutes, December 24, 1920, the Lumber 
Bridge Bank was closed and its assets placed the custody re- 
ceiver. 

The defendant Richmond Bank charged the amount the check 
the Federal Reserve Bank Atlanta, which charged the same the 
Citizens’ Southern Bank. The several banks handling the check 
charged the amount their several correspondents until was charged 
back Malloy Bros. the Perry Banking Company. the date 
the institution this action dividends had been paid the receiver. 
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The defendant Federal Reserve Bank Richmond retained the check 
Greensboro. Upon the trial was stated that there was reasonable 
believe that dividend per cent. would paid. 

The Bank Lumber Bridge was not member the Reserve Bank 
system, but had prior the date this transaction, pursuant the 
regulations the Federal Reserve Board (October, 1920, regulation 
entered into arrangement with said bank for the collection 
checks drawn upon par. The regulation (1) provides that 


Federal Reserve Bank will receive par from its member 
banks and from non-member clearing banks, its district, checks 
drawn all member and non-member clearing banks, and all other 
non-member banks which agree remit par through the Federal 
Reserve Bank this district. 


The same privilege extended 


(2) Reserve Banks receive checks for collection from 
other Federal Reserve Banks and from all member and non-member 
clearing banks regardless their location. Checks drawn 
upon all members and non-member clearing banks its district and 
upon all other non-member banks its district whose checks are 
collected par the Federal Reserve Bank.’’ 


This action was brought the superior court Cumberland coun- 
ty, C., and upon petition defendant bank removed into this court. 
Plaintiffs, following the allegations covered the foregoing facts, al- 
lege: 


plaintiffs are informed and believe, the defendant 
Reserve Bank Richmond negligently mailed said check the said 
Bank Lumber Bridge, and negligently accepted payment thereof 
the latter’s draft bank Greensboro, C., which check the 
drawee bank December 14, 1920, marked ‘‘Paid’’ and charged 
the account the drawer, and subsequently charged the defendant 
Napier Balfour. 

Balfour had, the time said check was charged against his 
account wit, December 14, 1920, deposit with said Bank 
Lumber Bridge amount sufficient pay said check nine thousand 
dollars ($9,000). 

the defendant Federal Reserve Bank Richmond carelessly 
and negligently failed notify plaintiffs that had not received the 
money for said check until December 21, 1920, and that, 
plaintiffs are informed and believe, had the defendant bank notified 
them the non-payment said check promptly, was its duty 
do, they and the defendant Balfour could and would have collected 
the said check. 

plaintiffs are informed and believe, the defendant 
Federal Reserve Bank Richmond acted their agent, and that was 
and negligent sending said check direct the drawee bank, 
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its draft the Greensboro Bank, surrendering said 
check the Bank Lumber Bridge, C., without having 
the money therefor, and failing notify plaintiffs until December 
21, 1920, that had not collected said check.’’ 


the light these allegations, several the questions discussed 
counsel become immaterial. 

Defendant’s counsel insist that plaintiffs cannot maintain the ac- 
tion because there contractual relation, privity contract, be- 
tween plaintiffs and defendant the Federal Reserve Bank Richmond. 
This argument based upon the theory that the check became the 
property the Perry Banking Company upon its deposit, that said 
banking company was not authorized, the deposit the check for 
collection, appoint sub-agents for that purpose, and that such other 
banks transmitted the check became its agents, and not the 
agents the owners the check. This view was, upon the facts 
that case, adopted the Supreme Court Florida Brown Peo- 
not necessary more than refer the very interesting and learned 
discussion Chief Justice Whitfield that case, because states, 
the conclusion his opinion, that since the transaction out which 
that case arose, but before the decision, the Legislature Florida en- 
acted statute which provided that: 


shall considered due diligence the part the bank 
the collection any ete., ‘‘so deposited, forward 
route the same without delay the usual commercial way use 
according the regular course business banks, and that the 
maker,’’ ‘‘shall liable the bank until actual payment 
Laws 1909, 5951, (Comp. Laws 1914, 3004a). 


For the purpose this discussion the statute authorized the Perry 
Banking Company employ sub-agents making collections the 
check, with the result that such sub-agents became the agents the 
owner the check. This statute into positive law the 
state the rule which has been adopted other jurisdictions the proper 
method pursued and the extent liability collecting banks 
such This principle has been clearly stated Judge Bynum 
upon the authority Fabens Mercantile Bank, Pick. (Mass.) 
330, Am. 59; Bank Bank, 534, that: 


well settled that, when note deposited with bank for 
collection which payable another place, the whole duty the 
bank receiving the note the first instance seasonably trans- 
mit the same suitable bank other agent the place payment; 
and part the same doctrine well settled that, the 
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bill promisor note has his residence another place, 
shall presumed have been intended and understood between the 
depositor for collection and the bank that was transmitted 
the place residence the 


The rule stated, with citation authorities pro and con, 
Michie Banks and Banking, 162 (2). This rule usually referred 
the rule.’’ Exchange National Bank Third 
National Bank, 112 276, Sup. Ct. 141, Ed. 722, Justice 
Blatchford said: 


authorities which support this rule rest the proposition 
that, since what done bank employed collect draft payable 
another place cannot done any its ordinary officers 
servants, but must intrusted sub-agent, the risk the neglect 
the sub-agent upon the party employing the bank, the view 
that has impliedly authorized the employment the sub-agent’’ 
citing Dorchester Bank New England Bank, Cush. (55 Mass.) 
794, Am. St. Rep. 156, and many other decisions. 


The result this rule that the sub-agent, selected the bank un- 
dertaking collect the check, becomes the agent the owner the 
check, thus establishing the contractual relation between the owner 


and such subagent, and entitling the owner sue either the sub- 


agents for breach duty. Bank Floyd, 142 187, 95; 
Winchester Milling Co. Bank Winchester, 120 Tenn. 225, 111 

recognition this principle that plaintiffs sue the defend- 
ant Federal Reserve Bank Richmond, alleging the relation 
principal and agent and breach duty, that the defendant Federal 
Reserve Bank negligently sent the Balfour check for collection the 
drawee Bank Lumber Bridge, thus eliminating several questions dis- 
cussed counsel and narrowing the controversy two questions: 
(1) Was the defendant Richmond Bank negligent sending the check 
the drawee bank for collection? (2) Was the defendant guilty 
negligence accepting the check the Bank Lumber Bridge the 
Greensboro Bank payment the Balfour check? 

From this viewpoint question respecting the manner time 
which the Perry Banking Company and its sub-agents forwarded the 
check the several banks and presented the drawee for payment 
presented. will tend simplification the issues raised the 
pleadings and the facts, respect which there controversy, 
ascertain the extent the liability defendant bank, regarding 
the relation between the parties this action principal and agent 
alleged plaintiffs. 
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Approached from this viewpoint, the first question for decision 
whether the defendant Federal Reserve Bank was negligent the dis- 
charge its duty sending the check the drawee Bank Lum- 
ber Bridge. This question has been the subject much discussion, re- 
sulting differing conclusions. The general principle stated 
Michie Banks and Banking, vol. 162 (1b), with citation au- 
thorities. The Supreme Court North Carolina Bank Floyd, 
142 187, 95, held that was negligent bank, hav- 
ing draft for collection, send directly the drawee, that the fact 
that the drawee was the only bank the place payment did not af- 
fect the principle, and that custom the contrary would excuse the 
sending bank. The writer this opinion, writing for the court that 
gave the subject careful investigation and cited the controlling 
authorities. The Legislature North Carolina, however, its ses- 
sion 1919 (Public Laws, 169, now section 233, Consolidated Stat- 
utes), changed the law that respect, enacting statute providing 
that 


banking corporation banking trust company, doing 
fiduciary business, hereinafter called the bank, doing business this 
state, receiving for collection deposit any check drawn 
upon payable any other bank, located another city town 
whether within without this state, may forward such instrument for 
made payable, and such method forwarding direct the payer 
shall deemed due and the failure such payer bank, 
because its insolvency other default, account for the proceeds 
thereof, shall not render the forwarding bank liable therefor: Provided, 
such forwarding bank shall have used due diligence other respects 
connection with the collection such instrument. The provisions 
this section shall not apply where there more than one bank 


Plaintiffs insist that the defendant Federal Reserve Bank 
Richmond not within the terms this statute, and can claim 
immunity under its provisions, because not banking corpora- 
tion banking trust company ‘‘doing fiduciary business this 
incline agreement with plaintiffs’ contention that the 
statute was intended, and its terms apply only banks organized and 
doing business the sense having its principal office, this state. 
well-settled principle, adopted the construction statutes, 
that their provisions respect persons coming within their scope, 
are confined citizens corporations resident the state, unless 
otherwise clearly expressed. 

This question, however, becomes immaterial this case, because 
regulation (8) made the Federal Reserve Board provides that: 
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handling items for member and non-member clearing banks, 
Federal Reserve Bank will act agent only. The board will require 
that each member and non-member clearing bank authorize its Federal 
Reserve Bank send checks for collection banks which checks 


are drawn, and, except for negligence, such Federal Reserve Bank will 
assume 


This regulation, the extent its permissive provisions, must 

taken have been known the Citizens’ Southern Bank Atlanta 
and the Federal Reserve Bank Atlanta. The check was sent them 
and received for collection the defendant Reserve Bank Rich- 
mond, subject the regulation which permitted the Richmond Bank 
send the check the drawee Bank Lumber Bridge. This was 
done promptly. The check was mailed Atlanta December 1920, 
mailed the defendant Federal Reserve Bank, December 10, 1920, 
and received the Lumber Bridge Bank December 11, 1920, being 
Saturday. The Lumber Bridge Bank was the only bank the town 
Lumber Bridge. There suggestion that, that time, was 
not good standing and credit, that defendant Federal Reserve 
Bank Richmond had any cause question its solvency manner 
conducting its business. had made ‘‘a par agreement 
with defendant bank. 

led the conclusion that the defendant Federal Reserve Bank 
Richmond was not negligent sending the check the Lumber 
Bridge Bank for collection, and that acted that respect promptly 
and accordance with the terms upon which accepted and under- 
took act agent collecting the check. 

are thus brought the last and determinative averment 
negligence: The acceptance the defendant Federal Reserve Bank 
Richmond the check the Lumber Bridge Bank the Greens- 
boro Bank. Preliminary the decision this question, becomes 
material ascertain what effect the conduct the Lumber Bridge 
Bank had upon the status the Balfour check and his liability thereon 
drawer. Bank Floyd, supra, was conceded that, charging 
the check the account the drawer, its depositor, who had his 
eredit balance sufficient pay it, and canceling it, the Dunn 
Bank, that case pro vice the position the Lumber 
Bridge Bank, the check was paid and the drawer released. Bank 
South Weymouth Bank, 184 Mass. 49, 670, the note 
eustomer the defendant bank, payable that bank, and due, was 
sent the holder, indorsed ‘‘For collection and remittance’’ the 
defendant bank. The makers the note had their credit and sub- 
ject check the defendant bank amount sufficient pay the 
note. Describing the conduct the cashier the defendant bank. 
Hammond, J., says: 
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intends agent the makers pay this note his own 
bank, the indorsee and holder, and such entitled receive payment 
and discharge the note. intends cashier his own bank 
eancel and discharge the note when paid, and then agent for the 
makers hold the paid not for them. After the note has been paid, 
intends send the proceeds the plaintiff. With these intentions 
begins. The note before him. first draws bank 
Boston his check cashier the defendant, payable the order 
the plaintiff, for the amount the proceeds the note. 
observed that this not the check the makers, nor made 
the cashier their agent, but his capacity agent the defend- 
ant, and the performance, not duty owed the makers, but 
duty owed the defendant the plaintiff. not the check 
which the note was paid, because none was needed, but was the check 
which the proceeds were transmitted the defendant the 
plaintiff. then makes memorandum this check upon block, 
stamps upon the face the note. ‘Paid Oct. ——, 
and perforates [it] three places, and puts the note, thus stamped 
and mutilated, the file with his checks, that proper record 
the transaction may entered the end the day upon the 
permanent books.’’ The cashier, this time, was the phone 
and notified that the makers’’ the note ‘‘have made assignment 
for the benefit their creditors, and requested the assignee 
hold the account. withheld the check had drawn 
and undertook retrace his 


action the bank owning and sending the note the 
defendant bank for the proceeds the note, ‘‘in assumpsit for 
money had and received,’’ the court held that 


the call the telephone, the note had been paid the 
makers the defendant, and that the only remaining duty resting 
upon the defendant was remit the proceeds the plaintiff 
The note was itself equivalent When the bank, 
through its cashier, wrote upon the face the note, its own name, 
the indorsee and holder, that was paid, and perforated and 
put the files thing paid, nothing more was done 
the payment. those acts there had been set apart and appropriated, 
the payment the note, much the deposit then standing 
the credit the makers was sufficient for that purpose, just 
though the makers had presented the bank their check payment 
note due from them.’’ 


With appropriate changes and arrangement the parties, the case 
is, all essential respects, ‘‘all fours’’ with the instant case, and 
the conclusion irresistible the same which the Massachusetts court 
The same conclusion was reached the Supreme Court 
Tennessee Milling Co. Bank, 120 Tenn. 225, 111 248, 
(N. 441, which was held that: 


his debt, was another bank acting collector for the creditor 


766 


and payee forwarded, for collection payment, the drawee bank, 
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which there was more than enough money deposit the credit 


the drawer the time the check arrived there pay the same, 


whereupon the drawee bank drew its draft upon another bank for 
the amount the check, and forwarded the same the collecting 
bank, and charged, canceled, and surrendered the check the 
drawer, was thereby discharged from liability the debt.’’ 


that case was held that the owner the original check, 
receiving the worthless check, ratified its acceptance the col- 
lecting bank. Corporation Commission Bank, 137 697, 
308. well settled these and other well 
upon principle, that when the cashier the Lumber Bridge Bank 


_stamped the check ‘‘Paid,’’ charged his account, and delivered 


Balfour, who had his subject his check, amount 
more than sufficient pay his check, that the check was paid and 
his liability maker drawer discharged. 

The Lumber Bridge Bank December 14, 1920, had credit 
follows: Atlantic Banking Trust Company, Greensboro, 
$6,225.01; American National Bank, $8,157; Merchants’ National 
Bank, $3,000; the National Bank, $2,549.96; cash, $4,574.69; Mer- 
chants’ National Bank, Raleigh, $379.75—aggregating $16,810.98. The 
dealings between the Lumber Bridge Bank and the Atlantic Banking 
Trust Company, between December 14th and December 18th, did 
not materially change the state its accounts, nor does appear 
that the available assets the Lumber Bridge Bank were reduced 
prior December 24, 1920. 

The question presented what, upon this state the case, was 
the measure standard duty owed the defendant Federal 
Reserve Bank Richmond the plaintiff, owners the check, 
respect the receipt from the Lumber Bridge Bank its check 
the Greensboro Bank. The authorities appear practically uni- 
form holding that the absence any instruction permission 
from the owner the check, any custom brought the notice 
such owner, the contrary, the bank had authority accept 
receive payment the check intrusted for collection any- 
thing other than money. Among many other decided cases, the fol- 
lowing are cited sustaining this 

Ward Smith, Wall. (74 S.) 447,19 Ed. 207, Justice 
Field says: 


the instrument lodged with the bank for collection the 
bank becomes the agent the payee obligee receive payment. 
The agency extends further, and without special authority agent 
only receive payment the debt due his principal the legal 
eurrency the country, bills which pass money their 
par value the common consent the community.’’ Midland Na- 
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tional Bank Brightwell, 148 Mo. 358, 994, Am. St. 
Rep. 608. 


Fifth National Bank Ashworth, 123 Pa. 218, Atl. 597, 
493, Paxson, J., says: 


safe say, general rule, that when bank receives 
check from one its depositors for collection, must return him 
the check the money. also equally clear that the collecting 
bank surrenders the check the bank upon which drawn, and 
accepts check, other obligation, lieu thereof, its 
liability its depositor fixed, much had received the 
has right unless specially authorized so, accept 

that case, gave his check the Penn Bank. the 
same day indorsed the check the Fifth National Bank, with 
which was depositor, which sent the check the Penn Bank and 
received return therefor cashier’s check, delivering his 
check. The cashier’s check was protested for non-payment and the 
Penn Bank went into liquidation. The judge said: 


plaintiff [Ashworth] has neither his check nor his money. 


Watson’s account with the Penn Bank was good when the account 


was charged him. unable see, therefore, that the 
plaintiff has any remedy against either Watson the Penn Bank.’’ 


National Bank Am. Exch. Bank, 151 Mo. 320, 265, 
Am. St. Rep. 527, the court quotes with approval Daniel 
Negotiable Instruments (4th Ed.) 1625: 


the United States quite certain that banker, other 
agent, holding bill note for would act his peril 
delivering receipt check for the amount; and that the 
debtor did not pay the amount money, and the drawer indorsers 
were not duly notified, they would discharged, and the loss would 
fall the collecting agent. This seems the correct doctrine, 
for the agent exceeds authority taking the check, and therefore acts 
his peril. And while may be, and general rule undoubtedly 
is, the practice creditors, mercantile communities, take checks 
the collection debts, and frequently surrender other instru- 
ments receiving them, such practice, the part the principal, 
falls far short usage which would permit the agent like- 
St. Rep. 618. 


There evidence any custom existing either Virginia 
-North Carolina, which collecting banks are authorized accept 
from their agents sub-agents, from the drawee banks, settle- 
ment collections sent them, anything other than money settle- 
ment such collections. Plaintiff Malloy testified that was 
engaged the lumber business and knew— 
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little about the workings bank; did not instruct the Perry 
Banking Company; just sent the check down there for credit during 
the course 

the opinion that the defendant Federal Reserve Bank 
Richmond was not authorized accept, payment the proceeds 
the check from the Lumber Bridge Bank, its check draft 
the Greensboro Bank, and that doing was negligent, 
probably, state the situation more clearly, exceeded its authority 
and liable plaintiffs for the amount the Balfour check, unless 
may reduce the amount showing that the date its ac- 
ceptance, December 15, 1920, was impossible for the Lumber Bridge 
Bank pay the amount money its equivalent. 

The Lumber Bridge Bank had, December 14th, $16,810, and, 
far appears, December 24, 1920, when went into the 
hands receiver cash, $4,574.00, and which, with balances other 
banks, aggregated about $11,000. held also bills and notes 
amount not stated the evidence. was not until the last named 
day that receiver was appointed. During this time the plaintiffs 
were without any remedy against Balfour, whose check was paid 
December 14th, the Lumber Bridge Bank, whose check was held, 
and now held for the proceeds the Balfour check defendant 
bank. the opinion that, upon the undisputed facts, the de- 
fendant Reserve Bank Richmond liable the plaintiffs for the 
amount the Balfour check. 

Judgment will signed that defendant Balfour not liable 
maker drawer the check, and that plaintiff’s recover defendant 
Federal Reserve Bank Richmond $9,000, with interest from Decem- 
ber 14, 1920, and the cost, taxed the clerk. 


AMOUNT ATTORNEY’S FEE RECOVERABLE 
NOTE 


Read Phosphate Company Jenkins, Supreme Court 
Carolina, 113 Rep. 317 


The note sued provided for ‘‘a reasonable attorney’s fee 
per cent.’’ was held that the question what would 
reasonable fee was question decided the court and 
not the jury. this case, the court allowed per cent. 
attorney fee. 


similar decisions see Banking Law Journal Digest (Secend 
Edition) 88. 
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Appeal from Common Pleas Court Cherokee County; 

Wayne Rice, Judge. 
Action the Read Phosphate Company against Jenkins. 

Judgment for plaintiff, and defendant appeals. Affirmed. 

Speer, Gaffney, for appellant. 

Brown Boyd, Spartanburg, for respondent. 


PER Upon consideration this petition and for 
the reasons fully set forth the opinion petition for rehearing 
the case Bank Yarborough (just filed) 113 313, 
ordered that the opinion heretofore filed withdrawn and the follow- 
ing substituted therefor. 

Action upon note for $1,724.55, dated June 22, 1921, due 
November 1921, with interest after maturity per cent. per 
annum. The note contained also provision for ‘‘a reasonable 
attorney’s fee not exceed per The complaint was 
the usual form, declaring upon the note and demanding judgment for 
the principal sum, interest, and attorney’s fee. The attorney’s fee 
per cent. was alleged reasonable fee. The answer 
the first paragraph alleged information deny the 
allegations the corporate capacity the plaintiff, and the second 
paragraph was follows: 


answering, this defendant says that, the note referred 
paragraph the complaint provides for reasonable attorney 
fee, per cent. unreasonable, and that per cent. would just 
and reasonable.’’ 


The plaintiff made motion before Judge Rice for order 
striking out the answer and for judgment, upon the grounds: (1) 
That contained denial the cause action, matter 
constituting defense counterclaim; and (2) that was frivolous 
and intended merely for delay. 

The circuit judge sustained the motion, citing support the 
insufficiency the first paragraph the answer. Bank Fripp, 
101 188, 1070, and Guaranty Trust Co. Kibler, 105 
518, 159. the second paragraph above set forth, 
declared 


second paragraph addressed the sound discretion the 
court what amount shall allowed attorney’s fees, and 
the showing and under the circumstances the case, find that 
cent. proper attorney’s fees this case.’’ 


thereupon rendered judgment favor the plaintiff for 
$1,930.20, which included the principal sum, interest, and per cent. 
attorney’s fee. 


{ 


q 
| 
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The defendant has appealed making contention the 
the judgment far relates the principal sum 
and interest, but contending that the answer raised issue fact 
what would reasonable attorney’s fee, which should have 
been submitted jury. 

Whether the provision for attorney’s fees for definite per- 
centage, expressed indefinite terms the case bar, for 
attorney’s the court has the power determine 
what that amount should be. 

The judgment this court that the judgment the 
affirmed. 


BANK LIABLE CASHING CHECK FOR 
PERSON DOUBTFUL SOLVENCY AND 
RELIABILITY 


Third National Bank Merchants Mechanics Bank, Court 
Appeals Georgia, 113 Rep. 229. 


The plaintiff bank cashed check for $322.60, drawn the 
defendant bank, payable The man for whom 
the check was cashed was known without commercial standing 
and doubtful solvency and reliability. After the defendant 
bank had paid the check was discovered that the drawee’s 
signature was forgery. While ordinarily, the drawee bank 
not allowed recover the money paid check bearing 
forged signature, was held that, under the circumstances here, 
the plaintiff was entitled recover. The defendant bank, its 
own negligence, contributed the the fraud and its 
conduct had tendency mislead the plaintiff bank. 


This case controlled the ruling made the Supreme Court 
Woods Colony Bank, 114 Ga. 683 (2), 720, 
929, follows: ‘‘The rule that drawee presumed know 
his drawer’s signature, and hence cannot recover back money paid 
through mistake fact upon bill which the drawer’s signature 
was forged, not available favor holder who his own 
negligence contributed the the fraud practiced, and 
whose conduct had tendency mislead the drawee, who was himself 


similar decisions see Banking Law Journal Digest (Second 
Edition) 365. 
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free from The fault the drawee which will prevent 
recovery under such must something more than 
mere constructive negligence arising solely from failure recognize 
the drawer’s signature, unless the forgery plain and palpable. 
must consist some sort actual negligence. Hutcheson Hardware 
Co. Planters’ State Bank, Ga. App. 321, 105 854; Swan- 
Edwards Co. Union Savings Bank, Ga. App. 572 (1), 
825; 557. While majority the courts have not gone 
far formulate any rule the effect that the previous payment 
forged check bank other than the drawee bank, and its 
subsequent presentation the latter for payment amounts such 
absolute guaranty would relieve the drawee bank from the exercise 
any degree care with reference which should 
reasonably arouse suspicion the genuineness the instrument, 
yet the principle above quoted has special application where check 
has been thus presented the drawee bank holder bank good 
standing upon the theory that the drawee bank such has 
the right presume that the holder bank, paying the check, has 
made due and proper inquiry concerning any attendant circumstances 
(N. 49, 54. 

Error from Superior Court, County; Geo. Munroe, 
Judge. 

Action the Merchants’ Bank Columbus, Ga., 
against the Third National Bank Columbus, Ga. Judgment for 
plaintiff demurrer, and defendant brings error. Affirmed. 

Garrard and Bradley, both Columbus, for plaintiff 
error. 

Hatcher Hatcher, Columbus, for defendant error. 


JENKINS, J.— The plaintiff bank, upon which was drawn 
check for $322.60, payable with the maker’s 
signature forged thereon, sought recover this amount from the 
defendant bank, which had cashed the check for indorser, and 
which the plaintiff bank had paid the proceeds stamped indorse- 
ment and presentation, under alleged mistake fact the 
genuineness the paper. The petition alleges that the defendant 
was negligent aiding the cashing the forged check, that 
should have inquired the alleged maker the genuiness the 
instrument, because was unusual for check large amount 
drawn payable ‘‘to cash order,’’ and that should have inquired 
the ownership, right, and title the indorser who presented the 
check, because was man known without commercial standing, 


THE BANKING LAW JOURNAL 


and without place business, business connections the city, 
and doubtful insolvency and reliability. The plaintiff further sets 
forth that, the check was drawn with the business and name 
the alleged maker printed thereon, and the forgery was clever imita- 
tion the signature the supposed maker, ‘‘this, coupled 
with the fact its presentation defendant’’ with its indorsement, 
thereby ‘‘vouching for its being genuine check,’’ tended mislead 
the plaintiff into paying the check, and that the plaintiff itself was 
free from fault negligence, but, upon discovery the forgery, 
when the attention the alleged maker was called the check 
its inclusion his monthly statement depositor the plaintiff, 
promptly notified the defendant the forgery, offered return the 
check, and demanded repayment the proceeds, which now seeks 
recover under the alleged mistake fact. The defendant excepts 
the overruling its general demurrer the petition. 

not necessary add anything further the syllabus. 

Judgment affirmed. 


BANK HAS LIEN DEPOSIT INSOLVENT 
DEPOSITOR FOR UNMATURED NOTE 


Pendleton Hellman Commercial Trust Savings Bank, California 
District Court Appeals, 208 Pac. Rep. 702 


Where depositor dies insolvent, the bank has lien upon his 
deposit for note due from him the bank, although the note 
unmatured. This so, although statute provides that ‘‘a 
banker has general lien, dependent possession, upon all 
property his hands belonging customer, for the balance 
due him from such customer the course the business.’’ 
Money general deposit bank property the bank and 
not the depositor. Furthermore, such statute does not apply 
where the depositor becomes insolvent, insolvency renders all 
debts due. 


Appeal from Superior Court, Los Angeles County; Edwin 
Hahn, Judge. 


similar decisions see Banking Law Journal Digest (Second 
Edition) 507. 
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Jr., deceased, against the Hellman Commercial Trust Savings Bank. 
From judgment for plaintiff, defendant appeals. Reversed. 

Page Hurt and Arthur Coe, all Los Angeles, for appellant. 
Kimball Fletcher, Los Angeles, for respondent. 


CONREY, J.— The plaintiff, administrator the estate 
Pendleton, Jr., deceased, brought this action recover the 
amount deposit credit $360.33 shown the books 
People’s Trust Savings Bank, corporation. reason transac- 
tions between the People’s Trust Savings Bank and the defendant 
bank, that the liability, any there be, now the 
liability the defendant. Pendleton, Jr., died April 25, 
1919. The answer the defendant states that February 28, 1919, 
the People’s Trust Savings Bank loaned decedent the sum 
$5,000, for which gave his note, without security, payable days 
after that date. The note was not paid, and prior the commence- 
ment this action was transferred the defendant for the 
purpose stated the answer. does not appear that any claim has 
been presented the administrator for allowance the amount 
the note debt the estate payable course administration. 
The answer further alleged that Pendleton, Jr., was insolvent 
the time his death, and that the assets his estate were 
insufficient pay his liabilities, and that the estate insolvent. The 
plaintiff having moved for judgment the pleadings, this motion was 
granted, and judgment entered favor plaintiff for the 
amount the deposit. From this judgment the defendant appeals. 

For all practical purposes, the questions issue are the same 
the deposit had been made defendant bank and the note 
decedent had been made the defendant. The judgment rests upon 
the assumption that, because the debt Pendleton the bank was 
not due the date his death, the bank never acquired any right 
set-off, any so-called ‘‘banker’s lien’’ upon the deposit fund, 
whereby that fund applied toward payment the debt 
owing, but not then due, from Pendleton; that therefore the bank, 
with reference the note held it, only general creditor, and 
such can only present its claim against the estate 
item wholly unconnected with the amount which decedent had left 
deposit the bank. 

not denied that under ordinary condition, where the 
debt the bank not due, the banker’s right set-off deposit 
against such debt does not exist. But this case the depositor 
the time his death was insolvent. provided section 3054 
the Civil Code: 
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banker has general lien, dependent possession, upon all 
property his hands belonging customer, for the balance due 
him from such the course the business.’’ 


Relying upon this section, respondent contends that the lien does 
not exist, because the time Pendleton’s death the note the 
bank was not due. reply this might well questioned 
whether the section applicable the case, since money deposited 
bank not property the depositor. The money belongs the 
bank, which the depositor’s debtor for the amount deposited. 
suming, however, that the indebtedness the bank its depositor 
lienable property within the terms said section 3054, the con- 
tention that the lien not enforceable here, because the debt the 
bank was not due, takes account the fact insolvency. the 
majority jurisdictions, the states where the question has been 
presented, has been held that the insolvency depositor 
right set-off exists against the insolvent his assignee, even though 
the debt not due; the cases evidently proceeding the theory that 
insolvency renders all debts due and furnishes itself sufficient 
ground for set-off. This proposition stated, and the authorities 
both sides the question are collected, note found Ann. Cas. 
1915A, pages 689, 690. 

Gnarini Swiss American Bank, 162 Cal. 181, 121 726, 
listed sustaining the minority rule, which, however, does not 
do. That holds only that, where bank has mortgage security 
for debt, must exhaust that security before recourse can had 
the bank account personal responsibility the debtor. far 
are advised, the question here presented has not been decided 
this state. are the opinion that the fact insolvency 
the debtor, applied the situation existing this case, suf- 
ficient sustain the right set-off favor the creditor bank, 
notwithstanding that the debt the depositor was not due the 
time when died leaving insolvent estate. The principles involved 
are discussed length Nashville Trust Co. Fourth Nat. Bank, 
noted that the doctrine set-off, whether legal equitable, es- 
sentially doctrine equity. was that natural justice and equity 
which dictates that the demands parties, mutually indebted, should 
set off against each other, and only the balance recovered, that 
gave birth the idea accomplishing the result judicial pro- 
ceeding. Although the common law determined otherwise, the rule 
was amended, the case bankrupts, English statutes. 


pursuance these old statutes, and the dictates equity, 
the principle set-off between mutual debts and credits has, for 


7 
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nearly two centuries past, been adopted the English bankrupt 
laws, and has always prevailed our own whenever have had 
such law our statute book, and mattered not whether 
the debt was due the time Carr Hamil- 
ton, 129 255, Sup. Ct. 295, 296, Ed. 670. 

jurisdiction courts equity over the subject set-off 
was exercised before there was any statute upon the subject. 
the civil law, from which the great body our system equity 
comes, cross-debt was, mere operation law, without any act 
the party, extinguished. was treated absolute payment. 
Courts equity this country, while not going far, have ac- 
complished the same results numerous cases, granting perpetual 
injunctions against judgments favor insolvent persons who were 
indebted larger amounts the judgment The 
court, all such cases, governed, not the statute set-off, but 
the general principles equity.’’ Nashville Trust Co. Fourth 
Nat. Bank, supra. 


The court further held, the case last cited, that insolvency 
itself sufficient ground for the application equitable set-off, 
and that the fact that the indebtedness one side not due when 
the set-off claimed constitutes obstacle the assertion the 
right against insolvent debtor. 

perceive reason why bank’s right set-off, against 
insolvent depositor who also indebted the bank, should 
confined the statutory right set-off recognized the Civil Code: 


‘banker’s lien’ referred section 3054 the Civil Code, 
was familiar, part the law, long before the enactment the 
Codes. Section 3054 does not extend its Berry Bank 
Bakersfield, 177 Cal. 206, 209, 170 415, 417. 


may add the section does not restrict the scope the prin- 
ciples thereby recognized. There the statutory enact- 
ment rule derived from equity, whereby receiving this legis- 
lative sanction the principle deprived its equitable qualities. 
not just that the representatives insolvent debtor, who 
another account the his debtor, should permitted 
enforce the insolvent’s claim without paying the other, merely be- 
the obligation his favor due while the correlative obliga- 
tion not due. 


well settled that the insolvency party against whom 
set-off claimed constitutes sufficient ground for the allowance 
set-off not otherwise available.’’ People California, ete., Trust 
Co., 168 Cal. 241, 250, 141 Pac. 1181 (L. 1915A, 299). 
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Respondent contends, also, that under the statutes this state 
claim can used set-off and counterclaim against the estate 
decedent unless the claim upon which the same founded has been 
presented the personal representative the decedent. Thus, 
Reed Johnson, 127 Cal. 540, Pac. 986, was indicated that 
answer which set out counterclaim against the estate decedent 
did not constitute defense counterclaim; not appearing that the 
demand had ever been presented for allowance the executrix. But 
the bar the defense presented not the nature 
counterclaim. Its allegations are, effect, that there exists in- 
debtedness the defendant the plaintiff. The bank not seeking 
its note from the decedent’s estate. For that purpose its 
claim would have presented for allowance and for payment pro 
rata with other claims out the assets the estate, such they 
may be. Appellant’s claim here that, reason the insolvency 
Pendleton, was entitled apply the amount the deposit pro 
tanto the payment the note. The contention, believe, should 
sustained. 

There one decision our Supreme Court arising out facts 
very much like those the present action, except that that case 
the bank presented the executrix its claim, although not for the 
entire amount the note, but for stated balance, crediting thereon 
the amount the deposit, and except, also, that the fact insolvency 
did not appear. the time his death the decedent was indebted 
defendant note not yet due, and had deposit the bank 
lesser sum. When the note matured, the bank applied the note 
the amount the deposit. The bank having refused pay the 
executrix the amount the deposit, she brought this action. The 
Supreme Court, reversing the judgment the superior court, held 
that the bank was entitled credit for the amount the deposit, 
cross-demand which might set off against the note; that, although 
the note deceased was not due when died, was sufficient that 
had become due when the action was brought. its decision the 
Supreme Court pointed out that there was finding evidence 
the solvency insolvency the estate. The decision was grounded 
upon the proposition that the purpose the law was ascertain 
the balance existing and give both the claimant and the estate 
the benefit all just offsets, whether the estate solvent in- 
solvent. view this conclusion, the court held ‘‘unnecessary 
decide whether the appellant had right apply the deposit 
virtue the banker’s lien claimed Ainsworth, Executrix, 
Bank California, 119 Cal. 470, Pac. 952, 686, 
Am. St. Rep. 135. 
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FAILURE BANK COLLECTING DRAFT 


Hecker-Jones-Jewell Milling Company Cosmopolitan Trust Com- 
pany, Supreme Judicial Court Massachusetts. 
136 Rep. 333. 


The plaintiff drew draft upon parties Boston, payable 
the order bank Buffalo through the defendant, trust 
located Boston. The draft was deposited the 
payee bank and forwarded the defendant with instruc- 
tions ‘‘please remit for our Chemical National Bank, 
New York The drawees had account with the defend- 
ant trust company. The draft was charged against their account 
but the amount was not remitted accordance with the forward- 
ing bank’s instructions. Before any remittance was made, the 
defendant bank was taken possession the Commissioner 
Banks. action the plaintiff establish preferred claim 
against the defendant trust company, was held that the plain- 
tiff was not entitled such preference. 


Appeal from Supreme Judicial Court, Suffolk County; Bradley, 
Judge. 

Proceeding the Hecker-Jones-Jewell Milling Company against 
the Cosmopolitan Trust Company and others establish preferred 
claim against the Trust Company for the amount draft collected 
before its business and property were taken over the 
Commissioner Banks. From decree dismissing the bill, the peti- 
tioner appeals. Affirmed. 

Choate, Hall Stewart and Charles Pengra, all Boston, 
for appellant. 

Henry Cushman and Daniel Smith, both Boston, for 
appellees. 


claim against the Cosmopolitan Trust Company, which being liquid- 
ated the Commissioner Banks under St. 1910, 399 (now 
167, 36). The material facts agreed are follows: The 
tioner drew its sight draft, dated September 10, 1920, Green- 
glass Son, payable through the respondent trust company 
the order Bank Buffalo the sum $3,518, 
and September 13, 1920, delivered said bank the draft 
with attached bill lading covering the shipment 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 251. 
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flour. The Buffalo bank immediately forwarded the Cosmopolitan 
Trust Company the draft with attached bill lading, accompanied 
its form letter, which contained instructions 
remit for our credit Chemical National Bank, New York,’’ and 
remittances should made New York Exchange.’’ 

The Bank Buffalo had account with the respondent trust 
Under date September 21, 1920, the trust company 
sent letter the Chemical National Bank stating that there was 
check the Irving National Bank for $3,514.48, covering 
the proceeds the draft less $3.52 exchange; check, however, was 
duplicate this memorandum was sent the Bank 
Buffalo. The Cosmopolitan Trust Company had account with the 
Irving National Bank, but the account that time was overdrawn. 

Greenglass Son, the drawees, had account with the com- 
mercial department the respondent trust company, the balance 
which the opening business September 24, 1920, was $1,847.14. 
that day they made deposit $134 cash and $3,777.28 
After making this deposit they authorized the trust company, 
their check otherwise, charge their account with $3,518, 
being the amount the draft; this was accordingly done, and the 
draft and bill lading were delivered Greenglass Son. 

The Cosmopolitan Trust Company cleared all its checks through 
the National Union Bank Boston. There maintained ‘‘special 
account,’’ which agreement was required show balance 
least $300,000, and general account for clearing purposes. the 
opening business September 24, 1920, the balance the credit 
the trust company both accounts was $351,643.93. During that 
day the bank received from the trust company checks the amount 
$350,023.93; cleared checks drawn the trust company the 
amount $314,973.64; and delivered cash the amount 
$135,000. the close business that day the balance the 
eredit the trust company was $251,693.71. The checks deposited 
Greenglass Son, the amount $3,777.28, were included 
said $350,023.42. They were received the National Union Bank 
Boston after business hours September 24, were entered its 
books September 25, and credited the trust company ‘‘subject 
One the checks, for $1,000, was later returned un- 
collected, ‘‘payment and was charged back the trust 
company, and turn Greenglass Son. the opening 
business September 25, 1920, the respondent Commissioner 
Banks took possession the Cosmopolitan Trust Company, and still 
retains such possession. 

not disputed that the Cosmopolitan Trust Company was the 
agent the owner the draft question for the purpose col- 
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lecting it. The plaintiff principal retained control it, and 
could sue the collecting bank for negligence. Lord Hingham 
National Bank, 186 Mass. 161, 312. the other hand 
the trust company, collecting bank, had such rights and title 
the draft was necessary enable make the collection. 
Haskell Avery, 181 Mass. 106, 15, Am. St. Rep. 401. 
When the draft was paid the respondent trust company from the 
deposit the drawees, Greenglass Son, their direction, that 
operated payment the draft against the owner. Nineteenth 
Ward Bank First Nat. Bank, 184 Mass. 49, 670. Ordin- 
arily when draft has been paid the collecting bank, the owner’s 
right control ends, and the relation between the collecting bank 
and the owner the draft ceases that agent principal, 
and becomes that debtor was said this court 
Manufacturers’ Bank Continental Bank, 148 Mass. 553, 558, 
193, 194 699, Am. St. Rep. 598): 


the collection draft check, the Fidelity National 
Bank was not required keep the proceeds itself the plain- 
tiff’s property, but might mingle with its own money and make 
itself the plaintiff’s debtor for the amount received. soon 
the proceeds became part the funds the Fidelity National 
Bank under this arrangement, the plaintiff’s right control 


property was gone, and the plaintiff had instead right 
recover corresponding sum 


And, the language Knowlton, J., Freeman’s Bank 
National Tube-Works, 151 Mass. 413, 418, 779 
42, Am. St. Rep. 


who collects commercial paper through the agency banks 
must held impliedly contract that the business may done 
according their well known usages, far permit the money 
collected mingled with funds the collecting bank.’’ 


See also Planter’s Bank Union Bank, Wall. 483, 501, 
Ed. 473, and collected Scott’s Cases Trusts, 67, note. 

The contention the petitioner is, that the proceeds the draft 
after collection were held the Cosmopolitan Trust Company 
trust for the Bank Buffalo, reason the instruction 
and remit for the credit the Buffalo bank the Chemical Na- 
tional Bank, New York. And cites authorities support its 
that instructions, restrictive indorsement otherwise, 
and import agreement hold the pro- 
Bank Dennis, 96, 146 Pac. 948, First National Bank 
Hummel, Colo. 259, 986, 788, Am. St. Rep. 
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257, and Griffin Chase, Neb. 328, 572, relied the 
plaintiff, the collecting bank was fact paid check 
another bank, proceeds which could held trust and for- 
warded specie. People Bank Dansville, Hun, 187; 
Boone County Bank Latimer (C. C.) Fed. 27; Holder 
Western German Bank, 136 Fed. 90, 554, where the 
proceeds the collection were considered held trust, does 
not appear what currency medium, trust res, the collection 
was actually made. American Can Co. Williams (C. C.) 176 
Fed. 816, the existence trust relation was not disputed, and the 
question involved was one tracing the fund. Wallace Stone, 
107 Mich. 190, 113, majority the court construed the 
evidence proving that the payment was made the debtor 
after cashing certificate deposit. And Darragh Co. 
Goodman, 124 Ark. 532, 187 673, was held that the bank 
was authorized receive payment only money, and that pay- 
ment check the collecting bank was regarded payment 
money. 

the other hand, the courts many jurisdictions, emphasizing 
the fact that all senders paper for collection know that the 
general practice banks mingle the proceeds with their other 
assets, hold that they must taken assent thereto, and hence 
the relationship debtor and creditor instead trustee and cestui 
que trust such proceeds. Indeed the view contended for 
the plaintiff would apparently make the banks guilty breach 
trust mingling the proceeds collections with their other assets, 
accordance with the convenient and usual mode business. 
Teutonia Bank Trust Co., 134 La. 879, South. 806; Union 
National Bank Citizens’ Bank, 153 Ind. 44, 97; Bank 
Davis, 114 343, 280, Am. St. Rep. 795; Sayles 
940; Philadelphia National Bank Dowd (C. C.) Fed. 172, 
25, 32; First National Bank Wilmington Co., Fed. 
401, 200. See Lippitt Thames Loan Trust Co., 
Conn. 185, Atl. 369. the bar clear that the 
plaintiff, making the draft collectible through the Cosmopolitan 
Trust Company, authorized collection the method which was 
actually followed. The ‘‘proceeds’’ produced were merely diminu- 
tion the debt account owed the trust company Green- 
glass Son, and corresponding increase the bank’s general 
substance, means book entries; and there was actual reduc- 
tion possession anything that could regarded the subject- 
matter trust. other words the reasonable construction 
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their acts the parties must held have contemplated the relation- 
ship debtor and creditor after the collection. Beecher Cos- 
mopolitan Trust Co., 239 Mass. 48; Nineteenth Ward Bank First 
National Bank, supra; Freeman’s National Bank National Tube- 
Works, supra; Commercial Bank Penn. Armstrong, 148 
50, Sup. Ct. 533, Ed. 363; Baldwin’s Bank Smith, 215 
76, 109 138, 1918F, 1089, Ann. Cas. 1917A, 500; 
First National Bank Richmond Davis, 114 343, 
280, Am. St. Rep. 795. See (N. 146, note. 

The petitioner’s claim that the proceeds this collection were held 
the respondent Allen trust for the Bank Buffalo, its 
assignee based one two theories, neither which can 
adopt. The first that the deposit made Greenglass Son 
September 24, 1920, was made for the purpose paying the draft, 
and constituted fund which passed into the hands the 
bank commissioner when took possession. But the fact that only 
$134 this deposit was cash; the $3,777.28 checks were credited 
subject collection, and one them (for $1,000) was never collected 
because payment was stopped. Even this deposit was not turned 
payment the draft directly. What took place was the creation 
claim against the bank, when the checks were paid, and 
surrender the claim the depositor the extent the draft 
when paid it. The other theory that the transaction which 
the draft was paid was legal effect the same Greenglass 
Son had drawn from their account through the paying teller the 
sum $3,518, money, and then handed back the collecting 
teller payment the draft. But that not what the debtor did; 
and the difference essential, not mere matter form. The pay- 
ment made the bank was not cash, which the moment before 
had not the slightest claim, and which therefore would count 
wholly separate ‘‘proceeds’’ the collection; was merely the 
lessening one its own debts, and productive nothing even 
remotely suggesting ‘‘res’’ for trust. The difference between the 
legal significance the actual and the assumed course action 
ignored confused. Finally the petitioner confronted 
with the further objection, that even had shown that the 
proceeds the collection were impressed with trust the hands 
the Cosmopolitan Trust Company, has failed trace the 
alleged trust property into specific fund the hands the bank 
commissioner, within the requirements the Massachusetts rule. 
116 Am. St. Rep. 225; Hewitt Hayes, 205 Mass. 356, 362, 
332, Am. St. Rep. 448. The record shows that before the trust 
company was closed the alleged proceeds this collection, including 
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the check for $1,000 never collected, had passed beyond its control, 
and had been placed its credit with the National Union Bank toward 
the maintenance its special account already described. 

The decree the single justice dismissing the bill must affirmed, 
with costs the appeal. 

Ordered accordingly. 


BANK HELD LIABLE CERTIFICATE 
DEPOSIT 


Dickson Merchants’ Farmers’ Bank Aliceville, Alabama, New 
York Supreme Court, 195 Supp. 320. 


certificate deposit was obtained from the defendant bank 
fraud. Before maturity, was transferred for value 
holder due course. After maturity, was assigned such 
holder the plaintiff for value. was held that the defense 
fraud was not available against the plaintiff and that the latter 
was entitled enforce the certificate. 


Action Leonard Dickson against the Merchants’ Farmers’ 
Bank Aliceville, Ala. defendant’s motion open default. 
Motion denied. 

Thomas Friedman, New York City (Stanleigh Friedman 
and Harold Bareford, both New York City, counsel), for 
plaintiff. 

O’Brien, Boardman, Parker Fox, New York City, for de- 
fendant. 


COHALAN, J.—The defendant moves open the default and 
set aside the judgment entered favor the plaintiff against 
defendant September 14, 1921, and for leave serve answer. 
The plaintiff sets forth cause action upon negotiable certifi- 
eate deposit made defendant, payable the order Daniel 
Hayes Co., and delivered before maturity. Subsequently was 
negotiated and delivered the Princeton State Bank before maturity 
and for value. This bank maturity presented the certificate for 


similar decisions see Banking Law Journal Digest (Second 
Edition) 185. 
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payment defendant bank. Payment was refused and the certifi- 
was duly protested. Subsequently, through several assignments 
for value, came into the hands the plaintiff. 

May, 1921, writ attachment was issued this action 
the sheriff New York county, who attached the funds the de- 
fendant the hands the Hanover National Bank. Thereafter, 
the defendant not having appeared the action, publication was 
commenced, and the usual statutory requirements publication were 
complied with. copy the summons and the complaint, with 
the order publication and affidavits and attachment papers, was 
mailed the defendant bank Aliceville, Ala. Publication was 
completed; the defendant failed appear answer within the time 
limited, and September, 1921, the judgment question was taken 
default. copy the order directing the entry the judgment 
was served upon the Hanover National Bank. 

the time this motion over months had elapsed since the 
entry the judgment and over months since the attachment. The 
defendant claims that copy the summons complaint any 
papers the action were ever received it. The defense based 
upon the claim that the payee the certificate deposit secured 
the same with the intent defraud and deceive the defendant, 
pretending sell defendant’s officer certain real property. The 
officer the Hanover National Bank upon whom the attachment 
was served states that mailed the attachment papers the de- 
fendant; that had communicated with the attorneys for the bank 
this city, and stated that the reason appearance was made was 
that the defendant had defense the action. 

there were reasonable excuse presented, and meritorious 
defense, reasonable probability establishing one, set out, 
would grant the motion. procure such relief, the facts upon 
which the defendant relies constituting the defense must 
stated the moving papers. reasonable excuse offered for 
the long delay seeking open the default. seems improbable 
that the defendant bank was unaware its funds having been at- 
tached New York City; that the Hanover National Bank did not 
immediately notify the defendant bank the attachment served 


upon it; that defendant did not receive copy the papers upon 


which the publication order was based. Even after the entry judg- 
ment, certainly should have had some knowledge that moneys had 
the Hanover National Bank were longer there—at least funds 
drawn upon. 

Aside from these points, the opinion that the answer— 
even its separate defense—is without merit, and would not stand 
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motion for summary judgment, under our former demurrer. 
The defendant under its separate defense claims that the plaintiff, 
taking the certificate after maturity, took subject any infirmity 
arising out the alleged fraudulent transaction the original 
payee. The instrument question negotiable one, not only 
Alabama, where the original certificate was drawn, and Wisconsin, 
where the first transfer was made, but also New York, where the 
suit brought. 

Section the New York Negotiable Instruments Law being 
Consol. Laws, (same section the Alabama statute [Code 
1907, §5013] and section 1676—28 the Wisconsin Statutes 
1921), provides that negotiable instrument the hands any 
holder other than holder due course, subject the same de- 
fenses were non-negotiable, but the holder ‘‘who derives his 
title through holder due course, and who not himself party 
any fraud illegality affecting the instrument, has all the rights 
such former holder respect all parties prior the 
The court Horan Mason (Nos. and 3), 141 App. Div. 89, 
125 Supp. 668, says: 


principle the rule arose from the fact that holder 
due course, having acquired unconditional property right the 
instrument, had, part such property right, power sell free 
from all restrictions, even one who had notice infirmity the 


There claim that the Princeton State Bank was not holder 
due course; that had not purchased the instrument before ma- 
turity the ordinary course business for valuable consideration 
without notice any infirmity any defenses. 

maturity the certificate was presented for payment, and the 
bank gave reason for its refusal that there was bill complaint 
filed against the certificate, and that payment would held 
pending action the court. This defense untenable. Bank 
Jasper First Nat. Bank Rome, Ga., 257 S.——, Sup. Ct. 
202, Ed. ——. 

The denials the proposed answer should treated the same 
manner and the same reasons similar denials were treated 
Dwan Massarene, 199 App. Div. 872, 192 Supp. 577. 

The contention the defendant that the certificate deposit was 
assigned the plaintiff order attach its New York funds with- 
out merit. 

very doubtful mind, even the default were opened, 
that the defendant would entitled any relief under its answer. 
motion for summary judgment the pleadings would, believe, 
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dispose the defendant’s answer. With that view, and seeing 
reasonable excuse for the defendant’s neglect and delay, the motion 
denied. Settle order notice. 

Ordered accordingly. 


BANK MUST HOLDER DUE COURSE 
RECOVER NOTE 


Commercial Savings Bank Washington, Iowa Colthurst, Supreme 
Court Iowa, 188 Rep. 844 


When the maker note shows that was obtained from him 
fraud, purchaser, order recover the note, must show 
that holder due course, that that purchased be- 
fore maturity for value and without notice the fraud. Where 
there conflict the evidence, the court may direct the jury 
find verdict. But where there conflict, the question 
must submitted the jury. this case, the note was obtained 
fraud. was delivered bank for safe keeping until the 
maker should able examine the property for which was 
given. This bank transferred the note the plaintiff bank, the 
the first bank telling the vice-president the plaintiff 
bank that had excessive loan and wanted reduce it. The 
directed verdict for the plaintiff. was held that the 
question whether the plaintiff was holder due course should 
have been submitted the jury. The verdict favor the 
plaintiff was reversed. 


Appeal from District Court, Washington County; Hamilton, 
Judge. 

Action recover promissory note against the defendant maker 
plaintiff, who claims holder due course. The court 
verdict favor the plaintiff, and judgment was entered 
accordingly. Defendant appeals. 

Morrison Morrison, Washington, Iowa, for appellant. 

Livingston Eicher and Keeley, all Washington, Iowa, 
for appellee. 


GRAFF, J.— This appeal concerns itself with the bona fides 
the plaintiff bank the negotiation and purchase the note 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 
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suit. The court ruled that the bank was holder due course, 
and the close the testimony directed verdict its favor. Did 
the court err? 

The note read follows: 


before one year after date promise pay the order 
myself four thousand dollars for value received, with 
interest thereon the rate per annum from date. 

Colthurst. 


This Daniel Hayes Company note. See Farmers’ Savings 
Bank Neel (Iowa) 187 555. Lalor and other agents 
the company commenced operations Washington county, Iowa, 
the summer 1918, and through their efforts certain contracts 
for the sale lands located Madera county, Cal., were made 
with Washington county residents, including the defendant herein. 

deem unnecessary incumber this opinion with recital 
the fraudulent scheme this company. sufficient state that 
this note was one several that were secured contracts sale 
the land company through its agents, and that the note question 
was conceived fraud and born false representation. 

The note negotiable instrument virtue the statute. 
Sections and 3060a8, Code Supp. 1913. bearer paper, 
and was transferred the land company without indorsement the 
First Savings Bank Crawfordsville, Iowa, and that bank 
the plaintiff bank without indorsement. 

not claimed, nor does the evidence show, that the Crawfords- 
ville bank was innocent purchaser. may not said, therefore, 
that the plaintiff holder who derived his title through holder 
due course. Id. 3060a58. the plaintiff bank holder due 
course, the instrument its hands free from any defect title 
prior parties and free from defenses available prior parties. 
Id. 3060a57. holder deemed prima facie holder 
due course; but, when shown that the title any person who 
has negotiated the instrument was defective, the burden the 
holder prove that he, some person under whom claims, 
acquired the title holder due course. Id. 3060a59. 

Section 3060a52 the Negotiable Instruments Law Iowa defines 
holder due course, and this case must conform the test therein 
prescribed. The note complete and regular upon its face. The plain- 
tiff bank became the holder thereof before the paper was overdue. Did 
the bank take the note good faith and for value and without notice 


THE BANKING LAW JOURNAL 787 


any infirmity the instrument defect the title the person 
negotiating it? This the pertinent question. The defendant maker, 
having established that the title all proper persons who negotiated 
the note was defective for reasons stated section 3060a55 (fraud 


the inception and negotiation breach faith), was 


upon the plaintiff the express terms section 3060a59 prove 
that acquired the title said note due course. 

The trial judge ruled this case and directed verdict the ground 
that the plaintiff bank was holder due course. Did the fact 
present jury question? Were the bona fides the plaintiff bank 
under the and the reasonable inferences that could 
drawn from the facts question for the jury determine? This 
court has said many times that ordinarily question for the 
jury whether the holder negotiable paper innocent purchaser. 
Each case must bottomed upon its own facts. can said 
that the testimony given case not only consistent with the good 
faith the purchaser, but such that fair-minded person can 
draw any other inference therefrom, then court justified 
directing verdict. Arnd Aylesworth, 145 Iowa, 185, 123 

conflicting inferences may drawn from the facts, viewed 
individually collectively, then the jury must decide. court may 
justified refusing submit the question good faith the 
jury, but only case which the evidence offered the plaintiff 
holder uncontradicted, his witnesses stand unimpeached, directly 
and reasonable fair inferences tending prove 
bad faith can drawn reasonable men from the facts and 
circumstances surrounding the negotiation and purchase the instru- 
ment. Johnson Buffalo Center Bank, 134 Iowa, 731, 112 
30. 

not our thought intent state precise rule that enable 
trial court make instant and undisputed application the facts 
cases this character. would idle attempt so. The 
principle stated indicates the general test applied. 

The only inquiry here whether the plaintiff acquired the note 
without knowledge the fraud its its negotiation 
breach faith such facts would subject the imputation 
bad faith the transaction. 

Upon careful consideration the record conclude that the 
ease does not fall within the rule above stated. Under the facts and 
circumstances inferences could drawn reasonable minds im- 
peaching the bona fides the transaction. Different conclusions 
drawn reasonable men. was said Anthony 
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Mut. Ace. Association, 162 Mass. 354, 973, 
406, Am. St. Rep. 367: 


only when inferences are possible except those which 
lead one conclusion that the jury can required find proposi- 
tion affirmatively 


view the necessity ordering new trial, refrain from 
expressing any opinion the merits the proposition involved, 
but will briefly detail the evidence offered. the time Colthurst 
signed the note under the fraudulent inducements the Hayes Land 
Company was agreed that this note should left with the First 

Savings Bank Crawfordsville deposit for safe-keeping until 
the defendant had examined and had accepted rejected the land 
his contract. the event rejection the note was 
returned the defendant. This the cashier the First Savings 
Bank well knew. fact, was the pay roll the Hayes Land 
Company and actually received per acre the deal. the 
day following the deposit the note with the Crawfordsville bank the 
went the defendant’s farm with paper apparently pre- 
pared him and which induced Colthurst sign. This paper was 
addressed Dix, cashier the Crawfordsville bank, and read 
follows: 


satisfactory with for you accept notes dated 
December 1918, amounting $8,000 and make the customary 
settlement with Mr. Lalor, representative the Daniel Hayes 
Company. Yours very 


The undisputed testimony Colthurst the effect that Cashier 
Dix asked him had signed ‘‘these notes that had been brought 
gave the cashier affirmative answer and told him that 
the notes were left his bank and his care until the land 
was inspected and either rejected accepted. The cashier replied 
that understood the contract. Then Mr. Colthurst said: 


Dix, depend you hold these notes and not give 
any trouble. have confidence you, would not have done 
this. depending you hold these notes until this land 


There was nothing said that time about Mr. Dix buying this 
note any the notes. clearly appears that this transaction was 
also tainted with fraud. now pass the transfer the note 
plaintiff. 

The plaintiff bank was long-time depositor and closely 
affiliated with the Crawfordsville bank, from whom the note was 
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purchased January 16, 1919. The deal was consummated and 
between Cashier Dix the Crawfordsville bank and Vice-President 
Keck the plaintiff bank. other person had knowledge notice 
the exchange paper that time. 

Colthurst had never been regular client the plaintiff bank, 
although his financial standing was well known the bank. 
had had dealings with the bank 1919 and for many years 
prior thereto. The note was not stamped the time 
its execution and never was stamped eanceled Colthurst. 
Just when and whom this was done not disclosed, but the stamps 
appeared thereon when the note was received the plaintiff bank, 
testified witness Keck. 

The purchase was not reported Keck the bank directors for 
about five weeks after the note was received plaintiff and about 
three weeks after the exchange notes were sent payment the 
Crawfordsville bank. Dix was not called witness, but all the 
officers the plaintiff bank were called and testified that they knew 
nothing all about the matter until later time. 

Keck testified that the first intimation that had the desire 
the Crawfordsville bank this matter was when Cashier Dix 
phoned him and asked him wanted buy good piece paper. 


said were not buying and wanted know the conditions. 
said had excess loan, and that wanted reduce his 
legal limit was the reason for asking that the paper taken; said 
was man knew well and question but what the paper would 
thoroughly secured. told him send and would handle 
for him. When told him were not buying paper, said 
didn’t much for that; was only the excess loan and 
wanted get down the 


The note was received later mail, but unindorsed the Craw- 
fordsville bank. thus seen that the plaintiff bank was made the 
through which the Colthurst note was negotiated. The capital 
and surplus the Crawfordsville bank was $25,000, and, since the 
Colthurst notes exceeded the statutory limit per cent., the plain- 
tiff bank became the means whereby the notes were purchased the 
Crawfordsville bank from the agent the Hayes Land Company. 

Keck testified 


has been customary for while handling the business 
respondents for plaintiff purchase from them their excess loans and 
take the paper without indorsement. Indorsement would defeat 
the purpose that they have asking bank carry it. Where 
correspondent bank guarantees the payment the paper, charged 
against the banking department.’’ 
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This what the plaintiff bank was doing for and behalf 
the Crawfordsville bank this instance, and record was kept 
the plaintiff bank ‘‘outside these notes.’’ was fact conceal- 
ment the transaction between the plaintiff bank and the Craw- 
fordsville bank and also concealment excess loan the part 
the Crawfordsville bank through the agency the plaintiff bank. 

January 15, 1919, the adjustment matters relative 
the purchase the note suit, and speaking the Thompson 
note $3,000, which was one the notes transferred the Craw- 
fordsville bank, Keck wrote Dix: 


times [Thompson] quite heavy borrower needing 
amounts excess what the bank Brighton can legally loan 
him, that times are carrying his paper for the excess 


What was given the plaintiff bank through its vice-president 
value for the Colthurst note? Three items constitute the payment 
therefor: (1) Mr. Thompson’s note held the plaintiff bank 
for $3,000; (2) Mr. Keck’s personal note $1,000 given 
the Crawfordsville bank; (3) $19.50 book 
for the benefit the Crawfordsville bank. This last item measured 
the difference the interest the exchange the paper. The 


plaintiff bank did not own the Keck note. was sent trade 
part trade for the note suit. Nothing was said any officer 
director about sending his personal note the exchange paper. 
further appears that Mr. Wilcox some time prior the 
transaction desired borrow $1,000 the plaintiff bank, but did 
not have the proper legal security give the bank. Keck testified: 


took $1,000 from the bank and gave Wilcox for it. and 
gave note payable myself. fact, borrowed that 
money from the plaintiff bank. took out the files the bank 
the note belonging the bank signed and drawing 
per cent. interest and took that over myself. sent own 
note down the Crawfordsville bank trade part trade for 
the note suit. said nothing any officer director about the 
matter buying taking the Wilcox 


further appears that the loan committee the plaintiff bank 
the April, 1916, meeting passed recommendation rule requir- 
ing selling banks guarantee the paper taken from them, but 
guaranty was taken from the Crawfordsville bank the time 
question. 

Furthermore, Keck claims that the deal, which was also 
violation the rules his bank, was fact loan the 
bank’s funds himself. The statute expressly prohibits any Iowa 
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bank loan money any officer employee except upon the 
express order the board directors, made the absence the 
applicant, duly entered upon the records the board proceedings. 
Code, 1869. 

The Wilcox note was not legally competent paper carried 
the bank account the absence proper security; yet was 
earried through the efforts its vice-president cash which had 
been loaned and for which, after the giving his own 
personal note the Crawfordsville bank, the value thereof was 
returned the bank the Colthurst note. are inclined think 
that from this part the transaction alone inferences could drawn 
jury tending impeach the bona fides the purchase the 
note suit. Clearly was for the jury say whether this evidence 
would impeach the credibility witness Keck. 

There are other incidents found this record, some which 
have been recited, which also tend impeach his The 
other officers the plaintiff bank merely claimed know nothing 
about the transaction until the bubble burst. 

not question the rule that the exchange commercial 
paper constitutes consideration. That the paper given the 
plaintiff bank exchange for the note suit was intended the 
purchaser payment and was accepted such the selling 
bank there dispute, but this itself does not establish the 
value the paper given exchange the plaintiff bank. 

Under the instant record, however, the jury could find that the 
Thompson note and the Keck note were fully paid the Crawfords- 
ville bank shortly after their maturity, and this would tend prove 
the value the paper given consideration for the note purchased. 
the value the paper given consideration the time 
the purchase, and the recited value negotiable paper not con- 
its value. 

Negotiable paper commodity. bought and sold. has 
market value dependent upon the assets and financial worth the 
maker and indorsers, its rate interest, time run, ete. Ordinarily 
what this value constitutes fact question. this connection 
may also said that the claim $19.50 plaintiff’s books did 
not constitute payment until was withdrawn. City Deposit Bank 
Green al., 130 Iowa, 384, 106 942. 

Upon the objection plaintiff the court refused the right the 
defendant introduce the plaintiff’s record its open account with 
the Crawfordsville bank, and there evidence that the money 
represented this credit was ever withdrawn. The court could not 
say matter law that the book credit constituted payment. 


| 
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this opinion further recital. Under the facts, and the inferences 
which may properly drawn therefrom, the case should have been 
submitted the jury, and the court was error directing verdict 
behalf. Wherefore the judgment entered reversed. 


AGREEMENT EXTEND TRADE ACCEPT- 
ANCES 


Oetjen Robinson-Roders Company, Court Errors and Appeals 
New Jersey, 117 Atl. Rep. 629. 


The drawers trade acceptances wrote the acceptor 
follows: ‘‘If for the reason you find impossible meet pay- 
ment account insufficient funds, will agree extend the 
dates payment renewing trade acceptances.’’ Thereafter 
the acceptances were fact renewed. action the draw- 
ers was held that, under the agreement, the acceptor was en- 
titled one renewal only and that the plaintiffs were entitled 
recover. 


Action Henry Oetjen against the Robinson-Roders Com- 
pany, Inc. Judgment for plaintiff, and defendant appeals. Affirmed. 

Vanderbilt Hedden, Newark, for appellant. 

Enright Carpenter, Jersey City, for respondent. 


PER CURIAM. This action recover the amount due 
trade acceptances. There dispute the validity amount. 
The consideration out which the debt arose was the purchase price 
merchandise delivered and accepted defendant. The out- 
standing amount trade acceptances about half the total 
original purchase price. The only question whether the plaintiff 
had agreed extend time for payment beyond the due dates the 
trade acceptances which the present suit based. There was 
agreement for extension the form letter, which the im- 
portant part follows: 

for the reason you find impossible meet payment 


account insufficient funds, will agree extend the dates 
payment renewing trade 


Thereafter all the then outstanding acceptances were fact re- 
newed the acceptances now suit. think this was per- 
formance the agreement. said that the agreement was 
agreement renew repeatedly and perhaps continuously until the 
defendants were ready pay. The answer that the letter does 
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not say so. says, ‘‘We will agree extend the time,’’ and that 
has been done. had not already been done, should think 
mere promise agree extend, even agreement extend, 
would unenforceable because indefiniteness and uncertainty. 
The length time the renewals should extend to, and the amount 
for which there should renewals, are not stated. far the 
written contract concerned, might claimed that renewals should 
continue during the existence the corporation. There nothing 
indicate that there were repeated renewals. best the 
contract requires but one renewal, and that has been had. Let the 
judgment affirmed, with costs. 


CORPORATION NOT LIABLE ACCOMMODA- 
TION INDORSEMENT 


First National Bank Rushford Galloway Bros. Company, 
Supreme Court Iowa, 188 Rep. 803. 


The plaintiff bank purchased made 
corporation and indorsed for accommodation the defendant 
corporation. The maker corporation was subsidiary the 
defendant corporation. The defendant corporation 
authorized its charter indorse for The 
officer who indorsed the defendant’s name had not been authorized 
so. was held that was beyond the powers the defend- 
ant corporation bind itself indorser and 
that was not liable the plaintiff bank its indorsement. 


Action promissory note executed Galloway Bros. Co., 
and indorsed the William Galloway Company, corporation, and 
William Galloway and Galloway individually. Judgment 
the note against the maker, Galloway Bros. Co., 
and the individual indorsers, William Galloway and Galloway. 
the corporation the William Galloway Company, the court dis- 
missed the plaintiff’s petition. Plaintiff appeals, and the William 
Galloway Company, corporation, the sole appellee before this 
Affirmed. 

Paulson, Waterloo, for appellant. 

Pickett, Swisher Farwell and Jas. Clark, all Waterloo, for 
appellee. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 27. 
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FAVILLE, J.—Galloway Bros. Co. corporation engaged 
what referred the ‘‘seed The William Galloway 
Company likewise corporation, which engaged the manufac- 
ture and sale agricultural implements. William Galloway and 
Galloway are brothers, and both are stockholders said corporations. 

One Jameson broker engaged handling commercial paper. 
January 12, 1918, the said Jameson wrote letter the appellant, 
stating that had secured line notes Galloway Bros. Co., 
seed merchants, and offering sell the same the said 
letter stated that 


subsidiary company the William Galloway 
Company and the paper carries their indorsement, also the indorsement 

the 16th January, 1918, the appellant remitted $2,500 
Jameson, and stated that would take note the Galloway Bros. 
Co. for said amount. Thereupon Jameson forwarded the 
appellant the note upon which this suit brought. Said note 
dated January 16, 1918, and due August 1918. The note 
made payable the order the maker, and signed Galloway 
Bros. Co., and bears the back thereof the indorsement Gallo- 
way Bros. Co.; also the indorsement the William Galloway Com- 
pany, William Galloway, president, and the individual indorsements 
William Galloway and Galloway. The note, with others, had 
been signed and left with Jameson, who filled the dates and 
amounts after receiving appellant’s letter. 

all the parties that the note non-negotiable. 
appears that the proceeds derived from the sale the note were 
paid Jameson Galloway Bros. Co. 

There are also the record letters from William Galloway, who 
was president the William Galloway Company, written the appel- 
lant, after the note became due, asking for extension time 
payment the same, which, however, does not appear was granted. 

established that appellee was solely accommodation indorser 
said note, and that the said indorsement the same was not 
authorized said company. 

The vital question the case whether not, under such 
circumstances, the William Galloway Company can held liable 
said note. There nothing the articles incorporation said 
that any manner authorizes empowers become 
accommodation indorser the notes another party. The 
articles incorporation grant the power carry the busi- 
ness manufacturing and dealing agricultural implements. 
usual, the articles incorporation are somewhat broad defining 
the powers the corporation, but they all and relate the 
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business referred to. The articles include the power 
issue bonds, notes and other evidences indebtedness,’’ but such 
power expressly assumed connection with the means described 
for conducting its own business, and cannot fairly 
vesting the corporation the power become accommodation 
indorser the notes some other corporation individual. 

The authorities are means silent the proposition involved. 
The general rule undoubtedly that corporation organized this 
one was, for the purpose conducting the business described 
its articles incorporation, has power, either assumed its 
organization, necessarily inherent therein implied therefrom, 
become accommodation indorser. 

Primarily the rights the stockholders and the 
indorsing corporation are considered. These rights cannot 
jeopardized unauthorized acts done the name the corporation 
which are wholly foreign any powers within the scope the 
business for which the corporation came into being. There 
provision the statutes this state granting such power generally 
corporations organized for pecuniary profit. There was 
power granted assumed the articles incorporation the 
William Galloway Company. such power was inherent the 
general business the corporation, nor was necessary usual 
incident thereto. Under such the corporation could 
not lend its credit another becoming accommodation indorser. 

also quite uniformly held that, unless specially authorized 
negotiable paper accommodation indorser, the name the 
Hall Auburn Turnpike Co., Cal. 255, Am. 
75; Ehrgott al. Bridge Mfg. Co., Kan. 486; Jacobus James- 
town Mantel Co., 211 154, 105 210; Haupt Vint, supra; 
American Bonding Co. Laigle Stave Co., supra; Pelton Spider 
Lake, Sawmill Co., supra. And especially where, the 
instant the corporation does not have the power become 
accommodation indorser, the corporation cannot confer upon its officers 
the right bind accommodation indorser, even were 
attempted do. 

The foregoing general rules seem well established, both 


principle and authority. Applying these rules the instant case, 


find that the William Galloway Company had power, express 
implied, under its articles incorporation, become accom- 
modation indorser the paper any other concern. also find 
that there nothing the record show that the corporation ever 
any manner authorized its president, William Galloway, indorse 
the note suit accommodation indorser. That being the situa- 
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tion, necessarily follows that the said corporation cannot held 
liable prima facie indorser said note. 

II. But urged that the said corporation now estopped 
assert its non-liability said paper. Undoubtedly instances may arise 
where corporation will estopped deny either that act was 
ultra vires that its officer was not authorized perform the same 
for the corporation. And such might arise the case 
negotiable paper transferred due course. But are not dealing 
with such condition the instant the first place, the 
note sued non-negotiable, and appellant not the position 
innocent purchaser negotiable instrument due course. 
Neither does appear that the William Galloway Company received 
any benefit whatever from the accommodation indorsement. The 
proceeds the note were not paid it. True the two companies 
were closely associated, and William Galloway was actively interested 
the management each, but they were distinet entities, and the 
stockholders the one were not with the stockholders 
the other. This was non-negotiable note. such was assignable, 
but was subject all defenses. The fact that the officers the 
accommodation indorser knew that was intended that the note 
should negotiated person would not estop the 
from asserting the defense that the 
was for accommodation merely, and was 
beyond the powers the corporation. Farmers’ Natl. Bank 
Stanton, 191 Iowa, 433, 182 647. When appellant purchased 
this note, was charged with notice that the same was non-negotiable 
and subject defeases. Code, 3044; Farmers’ Sav. Bank Van 
Brunt Auto Co. (Iowa) 186 839. was apparent that the 
appellee was not the payee the note, and its indorsement was other 
than the ordinary indorsement pass title. the instrument itself 
the indorsement was presumptively accommodation indorsement. 
There act proven the part the appellee that estops from 
asserting that accommodation indorser, and that said indorse- 
ment ultra vires and without authority. The general rules 
equitable estoppel not apply here. The appellee received 
benefit whatever from the indorsement. not seeking retain 
advantage and repudiate corresponding obligation. True, the 
appellant offered testimony the effect that relied upon the 
indorsement the appellee purchasing the note, and would not 
have bought the same except for its reliance upon said indorsement. 
This, however, under the facts this not sufficient create 
estoppel. 

unnecessary that prolong the discussion. 
The judgment the trial court was correct. affirmed. 


THE BANKING LAW JOURNAL 797 


RELEASING INDORSER DISCHARGES SUBSE- 
QUENT INDORSER FROM LIABILITY 


Sunflower State Bank Bowman, Kansas City, Missouri, Court 
Appeals, 243 Rep. 403. 


The plaintiff bank loaned $1,500 corporation upon note 
signed the corporation and payable the bank. The note was. 
indorsed the back Brown and Bowman, the 
order named. Both indorsers were stockholders and directors 
the maker corporation and signed for accommodation. After cer- 
tain payments had been made the note, the bank gave writing 
Brown, reciting that, consideration the payment 
$200, was released from all liability the note. this 
action against Bowman was held that his liability was that 
indorser, although signed before delivery the payee and for 
accommodation and that, under the Negotiable Instruments Law 
was discharged from liability the release Brown, prior 
indorser. 


Appeal from Court, Jackson County; Thad Landon, 
Judge. 

Suit the Sunflower State Bank against Bowman. From 
judgment for defendant, plaintiff appeals. Affirmed. 

Kirkpatrick, MeCollum Kirkpatrick, Kansas City, for ap- 
pellant. 

Blackmar Bundschu, Kansas City, and Souders Souders, 
Wichita, Kan., for respondent. 


ARNOLD, J.—This suit and from indorser 
promissory note unpaid balance due thereon. 

Plaintiff banking institution operating under charter from 
the state Kansas, and conducting bank Wichita said state. 
Defendant was stockholder and director in, and president of, the 
Bowman-Brown Company, corporation doing business Wichita 
retail dealers women’s ready-to-wear clothing. Brown 
was its vice-president, and also stockholder and director. 

March 22, 1918, the Bowman-Brown Company, being need 
funds, applied plaintiff for loan; the negotiations therefor 
being conducted Mr. Brown the bank. The bank paid the 
company $1,500, less the equal the interest for days 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 252. 
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per cent. after the note sued this action was executed and 
delivered the bank. The note due form, and for value 
received the company agreed pay the order plaintiff $1,500, 
days after date, with interest from maturity per cent. per 
annum, and signed, ‘‘Bowman-Brown Co., Brown, Pres.’’ 
the back thereof appears these words: 

waive notice and protest. Brown. Bowman. 

Four payments are indorsed thereon, follows: 


Paid hereon $250.00. 9/12/18. Paid hereon, $252.79, 
trustee, Garrison. Jan. 24, 1919. Paid hereon $304.73, 
trustee, Garrison, May 28-29. Paid hereon $200.00, 
Brown. (Revenue stamp Revenue stamp 


Aggregate payments indorsed thereon amount $1,007.52. 

The petition formal and sets out the facts stated above, and 
prays judgment against defendant for the balance $641.35, with 
interest from May 22, 1920. The amended answer is, first, general 
denial, and, further answer, payment full the note prior 
the institution this suit averred; extension time without his 
knowledge consent; that there was consideration for defendant’s 
signature the note; that said note was executed and delivered 
wholly within the state Kansas and all respects governed 
the laws said state. 

The amended answer pleads sections 6590, 6591, and 6595, Rev. 
Stat. Kan. 1915, and alleges that defendant indorsed said note subse- 
quent the indorsement Brown, and that his liability 
secondary that Brown, that plaintiff executed release 
said Brown, discharging him from all liability his said 
indorsement, and that said release Brown, prior indorser, 
operates release defendant. 

The reply general denial and pleads sections 6556, 2034, 2038, 
and 6647, Rev. Stat. Kan. 1915, applicable the facts this case. 

stipulation parties jury was waived, and the cause was 
submitted the court. the close plaintiff’s case, defendant 
asked declaration that under the law and the evidence plaintiff 
not entitled recover, which declaration the court refused. the 
close plaintiff’s evidence, the court found the issues for defendant, 
based upon the following declarations law: 


The court declares the law that person not otherwise 
party instrument, who places his signature thereon blank 
before delivery, liable indorser, and that, there more 
than one indorser, they are liable the order which they indorse, 
and that person placing his name upon note aforesaid liable 
all subsequent parties. 

The declares the law that indorsers are respect 
one another liable the order which they indorse. 
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The court declares the law that the release 
Brown the plaintiff also released Bowman. 

The court declares the law that under the 
and the evidence the plaintiff cannot recover.’ 


Judgment was accordingly entered. Motions arrest and for 
new trial were overruled, and defendant appeals. 

The appeal based upon the contention that the court erred the 
application the law the facts. There dispute between the 
parties the salient facts the and this appeal must de- 
termined upon the application the law the facts. 

that the sections the Negotiable Instruments Law 
the state Kansas which are applicable the facts this case 
are practically the same the Missouri law governing the same 
points, and that the appellate courts Kansas furnish precedents 
for our guidance the application the statutes pleaded and the 
facts evidence herein. The appellate courts Missouri having 
ruled upon the various phases our Negotiable Instruments Law, 
both parties the suit have drawn largely upon the decisions 
Missouri and other states with like statutes, support their 
tentions. 

The one question determinative this and which carries 
with solution all the related questions involved, whether 
defendant liable primarily secondarily upon the instrument sued 
upon. This issue governed the Negotiable Instruments Law 
Kansas, the entire transaction within that state. has 
been held repeatedly the appellate courts Missouri that 
reviewing cases based upon the laws sister state the laws that 
state will applied, and not our own. 

urged plaintiff: (1) That defendant was accommoda- 
tion indorser, and, such, primarily liable the holder for value, 
and absolutely liable pay the same; (2) that the statute recognizes 
between the accommodation indorser and 
tion maker; (3) that one who signs note indorser, without 
receiving value therefore, and for the purpose lending his name 
some other person, accommodation party, and, such, 
liable the holder without reference the fact that the holder knew 
him accommodation party: 

Defendant counters with the argument that, defendant’s name 
appears the back the note below that Brown, his liability 
that indorser, and that, inasmuch prior indorser has been 
released, defendant released. 

Section 6590, Rev. Stat. Kan. 1915, provides: 


person placing his signature upon instrument otherwise 
than maker, drawer acceptor, deemed indorser, unless 


| 
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clearly indicates appropriate words his intention bound 
some other 


This would seem clear definition indorser, intended 
the makers the Kansas statute. Section 6591 provides: 


person, not otherwise party instrument, places 
thereon his signature blank before delivery, liable indorser 
accordance with the following rules: (1) the instrument 
payable the order third person, liable the payee and 
all subsequent parties. (2) the instrument payable the 
order the maker drawer, payable bearer, liable 
all parties subsequent the maker drawer. (3) signs 
for the accommodation the payee, liable all parties subse- 


Section 6595, declares the order which indorsers are liable: 


respects one another, indorsers are liable prima facie the 
order which they indorse; but evidence admissible show that, 
between among themselves, they have agreed otherwise. Joint 
payees joint indorsees who indorse are deemed indorse jointly 
and severally.’’ 


The facts the instant case, under the statutes above quoted, 
would seem easy application the plain intent thereof. 
Defendant’s testimony the effect that was called the bank 
the time Mr. Brown had negotiated the loan controversy, and 
that after Mr. Brown had completed the negotiations with Mr. Stein, 
eashier plaintiff bank, Mr. Brown and Mr. Stein said, ‘‘Mr. Bow- 
man, will you put your name the back this?’’ that did so, 
with the understanding that Mr. Brown was sign first; and that 
objected signing until Mr. Brown had signed first. This testi- 
mony not disputed and must accepted the intent the 
parties that Mr. Brown was the prior indorser. 

think the law well settled, and Kansas statutory 
(section 6590, supra), that one who indorses note before maturity 
without indicating his intention bound otherwise indorser. 
(N. 8.) 118 App. Div. 412, 103 Supp. 
584; 850, Mo. 1919. 

have examined the citations plaintiff this point and find 
nothing therein contrary this rule. therefore hold that de- 
fendant was secondarily liable indorser. 

now come the question the release the prior indorser, 
Brown. naturally follows that defendant, being indorser after 
Brown, was released.on the release Brown. The release the 
latter complete and record, follows: 
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Brown two hundred dollars ($200.00), full 
settlement his liability upon note for fifteen hundred dol- 
lars ($1,500.00) dated Wichita, Kan., 22, 1918, and payable 
the order the Sunflower State Bank, signed Bowman, Brown 
Brown, and upon which sundry payments have been made heretofore. 

consideration the payment the above sum us, 
hereby release the said Brown from any and all liability 
upon said note. Sunflower State Bank, Hamer Ganse, 

Emporia, Kan., May 28, 


hold that the declarations law made the court are 
correct and proper statement the law applied the facts this 
This finding with decision against plaintiff upon 
all the collateral points raised plaintiff. 

The judgment for the right party and affirmed. 


BANK NOT ENTITLED ENFORCE NOTE 
BEARING MEMORANDUM ITS FACE 


Farmers Merchants Bank Siemers, St. Louis, Missouri, Court 
Appeals, 242 Rep. 417 


The plaintiff borrowed $500 from estate, signing note for 
that amount, payable the order Feuerhahn, who 
was acting the agent the estate. Before the note was 
executed the maker, wrote thereon these words: Payable 
John Eggimann estate.’’ After maturity, Feuerhahn, without 
the knowledge the administratrix, indorsed and delivered the 
note the plaintiff bank security for his individual debt. 
action the bank against the maker, was held that the 
words written the face the note were sufficient give the 
bank notice that Feuerhahn authority pledge for his 
individual debt. Furthermore, because the fact that the note 
was transferred the bank after maturity, the bank was not 
holder due course. For these reasons, was held that the 
bank could not the note against the maker. 


Appeal from Cape Girardeau Court Common Pleas; John 
Snider, Judge. 

Action the Farmers’ Merchants’ Bank against 
Siemers. Judgment for defendant, and plaintiff appeals. Affirmed. 

Spradling, Cape Girardeau, for appellant. 

Wilson Cramer, Jackson, for respondent. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 412, 421. 
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BRUERE, J.— This suit promissory note executed 
defendant for $500, dated October 27, 1917, and payable one day 
after the date thereof the order Feuerhahn, which note was 
alleged the petition have been indorsed and delivered said 
Feuerhahn plaintiff. The answer admitted the execution the 
note but put issue plaintiff’s title thereto. pleaded that the 
money received defendant said note was borrowed him from 
the estate John Eggimann, deceased, and was loaned him 
Feuerhahn the agent the administratrix said estate, 
and that said Feuerhahn had right interest said 
money any part thereof; that said note, while made payable the 
order Feuerhahn, was fact payable the estate John 
Eggimann, deceased, shows the face memorandum made 
Feuerhahn before its execution and delivery; that said note 
was not the property Feuerhahn, but belonged the estate 
John Eggimann, deceased, and was unlawfully delivered the 
said Feuerhahn plaintiff, collateral secure his own note for 
$350, without the knowledge consent the administratrix said 
estate; and that plaintiff accepted said note collateral with full 
notice and knowledge all the facts, and was not entitled recover 
thereon, but that defendant owed the amount said note the 
estate John Eggimann, deceased. The replication interposed 
denial the allegations new matter. trial the cause was had 
before the court, jury having been waived, which resuited 
judgment for defendant, from which plaintiff has appealed. 

The facts are uncontradicted and are, substance, follows: 
Mrs. Emelia Eggimann was the administratrix the estate her 
deceased husband, John Eggimann, and had appointed her nephew, 
Feuerhahn her agent attend the business said estate. 
October 27, 1917, the defendant desired borrow $500, and was 
informed Feuerhahn that could get the money from John 
Eggimann’s estate. Thereupon the loan was made evidenced 
the note question. The note was drawn Feuerhahn, and 
before was executed the maker wrote thereon the words 
John Eggimann Thereafter, the 28th day 
June, 1918, long after the maturity the note, Feuerhahn, without 
the knowledge consent Mrs. Eggimann, indorsed and delivered 
said note the plaintiff bank, collateral for his individual debt 
said bank. The indorsement the back thereof follows: ‘‘A. 
Feuerhahn.’’ debt the bank, aforesaid, 
was evidenced two notes, one for $400, executed the 28th day 
June, 1918, and the other for $300, executed prior that time. 
The business pledging the note was had with plaintiff’s cashier 
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who admitted the trial that read the words, ‘‘Payable John 
Eggimann estate,’’ written the face the note, before was 
assigned plaintiff, but that did not ask Feuerhahn any questions 
about it. 

Appellant contends that the words, ‘‘Payable John Eggimann 
written the face the note, are part the instrument, 
but are taken mere private memorandum and therefore 
immaterial. further contended appellant that the administra- 
trix the Eggimann estate clothed her agent, Feuerhahn, with 
full power disposition over the note, and that plaintiff, having 
been led into dealing with such apparent owner, will protected 
said dealings. these contentions cannot agree. Inasmuch 
the words, ‘‘Payable John Eggimann were written 
the face the note before the execution the instrument, they 
must regarded part the contract between the parties. Thus 
the instrument, they must construed limiting the 
authority Feuerhahn over the note. 

The question arises whether the note itself with the said memoran- 
dum thereon was sufficient impart notice the plaintiff the 
defect the title the note the time was assigned 
Feuerhahn? The Negotiable Instruments Law provides that 


constitute notice infirmity the instrument defect 


the title the person negotiating the same, the person whom 
negotiated must have had actual knowledge the infirmity 
defect, knowledge such facts that his action taking the 
instrument amounted bad faith.’’ Section 842, 1919. 


disposing the note question, security for his own debt 
the bank, Feuerhahn was guilty flagrant breach of* trust, and 
plaintiff knew this acquired title the note. 

The words, ‘‘Payable John Eggimann estate,’’ written the 
face the note imparted actual knowledge the plaintiff that the 
note did not belong Feuerhahn his own right, but that held 
trustee for the estate John Eggimann, deceased. The character 
the note trust property was stamped upon its face fully 
the note had contained the words, ‘‘Payable Feuerhahn, 
trustee, for account John Eggimann estate.’’ 

The pledging the note, held trust, security for the 
trustee’s private debts was act prima facie unauthorized and un-. 
lawful, and itself suspicious imposing upon the 
plaintiff the duty inquiry. cashier admtted that 
read the said memorandum before the note was assigned, and that 
made concerning it. Plaintiff was bound know, after 
reading said memorandum, that, law, Feuerhahn had authority 
dispose the note for his own debt. 
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Had Feuerhahn, prior the assignment, informed 
that held the note trustee for said estate, and that 
had power pledge for his individual debt, the efficiency the 
notice that Feuerhahn was not the owner the note could not 
seriously questioned; yet the note itself gives the same information. 
The said memorandum the note was sufficient bring home 
the knowledge the plaintiff that the note was not Feuerhahn’s 
individual property, but property which held trustee for said 
estate. 

are the opinion that Feuerhahn had authority pledge 
the note security for his individual debt, and that the plaintiff had 
actual knowledge the defect Feuerhahn’s title the note. 

Moreover, the plaintiff became the holder the note after 
was overdue, not holder due course, and its hands the 
note subject the same defenses was non-negotiable. Section 
844, 1919. The case therefore controlled the law gov- 
notes which came the hands third persons after maturity. 
such note the holder takes subject all the equities with 
was incumbered the hands the transferrer, whether 
has ntoice thereof not. having been shown that Feuerhahn 
right pledge the note for his individual debt, plaintiff 
acquired title thereto under the assignment. 


Appellant invokes the doctrine that 


the true owner negotiable note overdue, non- 
negotiable note, clothes another with the usual evidences ownership, 
with full power disposition, and third persons are led into 
dealing with such apparent owner, they will protected their 
dealings.’’ 


This doctrine cannot invoked this case. has been herein- 
before stated, Feuerhahn was not clothed with the usual evidence 
ownership the note with full power dispose it, nor was 
the apparent owner his own right. Plaintiff bank was not 
led into dealing with Feuerhahn, concerning the note, because any 
act the real owner the note which would preclude from disput- 
ing, against the plaintiff, the existence good title Feuerhahn 
the note. the contrary the note its face furnished ample 
indicia that Feuerhahn had authority make the assignment under 
which plaintiff claims title the note. 

this view the case, the judgment the lower court must 
affirmed. The Commissioner recommends. 

PER CURIAM. The opinion BRUERE C., adopted the 
opinion the court. 

The judgment the court common pleas the county 
Cape Girardeau accordingly affirmed. 


MANAGEMENT DECEDENTS’ ESTATES 


Banks and Trust Companies Executor, Adminis- 
trator and Trustee Under 


John Edson Brady 


§58. Statutory Provisions. 

§59. What Securities Trust Funds May Invested. 
§60. Personal Securities. 

§61. Public Securities. 


§58. Statutory Provisions. The first care executor 
trustee who charged with the duty investing trust funds, should 
acquaint himself thoroughly with the statutory provisions 
force his state, any way regulating affecting such invest- 
ments. And the courts his state have, their decisions, con- 
strued these statutory provisions, should likewise make himself 
familiar with the purport such decisions. 


The statutes the different states differ widely their pro- 
visions. Some the statutes cover investments executors and 
administrators well investments trustees. Under some 
them, order court necessary before investment can law- 
fully made. Other statutes accord the trustee the privilege 
applying the court for instructions whenever doubt 
the proper course pursue making investment. 

some jurisdictions, the statutes specify the securities which 
trust funds must invested. others, the statutes set forth list 
securities which are regarded legal investments for trustees. 
Under the latter class statutes, not generally regarded 
breach trust for trustee invest securities not specified, but 
the trustee invests securities not the list his own responsibility. 
For his own protection, the part wisdom for him confine 
his investments those securities mentioned the statute. 

this point, was said Pennsylvania decision, Darling- 
ton’s Estate, 245 Pa. 212, Atl. Rep. 486: trustee 
mingles the money the trust estate with his own, invests 
his own name, may well held that the use the money was 
for himself, not for the estate, and when called account, 
the only answer may permitted make the production 
the funds. This because has committed breach trust. The 
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law, however, does not forbid make unlawful investment 
securities not class expressly authorized the acts assembly. 
Where such investment made for the trust estate there not 
breach trust, although there may liability for loss reason 
depreciation. The securities question were purchased for and 
held and the name the trust estate and there was not 
breach trust making the investments. Since they were ac- 
for, their depreciated market value, there was ground 
for surcharge because the illegality the investment. 
trustee not insurer trust funds against the possibility loss, 
and all that required him good faith and reasonable diligence.’’ 

Limitations space prevent setting forth length the statutory 
provisions all states regulating trust investments, but reference 
few them will serve indicate their general character. 

California statute, 1592 Code Civil Procedure, amended 
Laws 1921, Chap. 191, provides: the settlement 
any estate, the petition any person interested therein, and 
upon good cause shown therefor, the court may order any money 
the hands the executors administrators invested for 
the benefit the estate securities the United States this 
state. 

order can only made after ten days’ notice the hear- 
ing the said petition, notice posted three public places 
the county, publication newspaper the county both, 
the court judge thereof shall direct.’’ 

Iowa, there statutory provision, Section 8437 the 
Compiled Code, amended Laws 1921, Chap. 126, which 
reads: ‘‘Where investments (trust) funds are made, in- 
eluding those made executors, administrators, trustees and 
guardians, and mode investment pointed out statute, they 
may, under order court made the bonds this state, 
those the United States, federal farm loan bonds issued under the 
provisions the act Congress appeared July 17, 1916, bond 
mortgage upon real property the clear unincumbered value 
twice the investment, bonds issued by, under the direction 
cities, towns, counties, school drainage districts this 

The following provision Missouri: ‘‘If any executor 
administrator apply the court, the judge thereof vaca- 
tion, for permission sell the personal estate the deceased, any 
part thereof, private sale, for reinvestment other purposes and 
the court, the judge thereof vacation satisfied that such sale 
would not prejudicial the persons interested the estate, the 
the judge thereof vacation, may order such sale and pre- 
the terms thereof.’’ Revised Statutes. §116. 
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The New Jersey statutes, Compiled Stat., page 2271, provide that 
any executor, administrator, guardian trustee may invest in: 

Bonds issued the United States America. 

(2) Bonds issued this state. 

Bonds any county, city, town township this state, 
issued pursuant the authority any law this state, where the 
total indebtedness said county, city, town township does not 
exceed the aggregate fifteen per centum the assessable valuation 
all taxable property within said county, city, town township. 

Bonds secured mortgage which shall first lien 
upon real estate estimated worth least twice the amount 
loaned rate interest not less than three per centum nor greater 
than six per centum per 

another section, executors, administrators, guardians and 
trustees are allowed invest any loans securities which 
savings banks are authorized law invest, 2272. 

amendment New Jersey Law (Laws 1920, Chap. 192) 
provides: ‘‘Any executor, administrator, guardian trustee, whose 
duty may loan moneys entrusted him, addition the 
securities which may invest the same under the provisions 
the act (Act March 23, 1899) which this supplement, may 
invest the same shares parts bonds secured mortgage 


which shall first lien upon improved real estate, provided the 
amount such mortgage shall not, the time making such loan, 
exceed sixty per centum the estimtated worth the real estate 
covered such mortgage, rate interest not less than three 
per centum, not greater than six per centum per annum, provided 
that any share part such bond and mortgage held shall 
not subordinate any other shares thereof and shall not sub- 


ject any prior interest therein,’’ etc. 


Section 10843 the General Code Ohio provides: ‘‘If sum 
money directed decree order the court distributed 
favor remains for six months unclaimed, the execu- 
tor administrator shall loan bond mortgage, the court 
directs, accumulate for the benefit the persons entitled thereto. 
Such loan shall made the name the judge the court for 
the time being and subject the order the judge and his suc- 

And Section 11214 further provides: ‘‘When they (executor, 
administrator, guardian trustee) have funds belonging the 
trust, which are invested, executors, administrators, guardians, 
and trustees may invest them the indebtedness 
this state, the United States, such other securities the 
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court having control the administration the trust approves. 
When money coming into the hands executor, administrator, 
trustee, agent, assignee, attorney officer stopped therein reason 
litigation other lawful cause, and will probably de- 
tained for more than six months, may invest during such de- 
tention the manner that trust funds are now authorized law 
invested, the probate other court having jurisdiction 
the pending litigation, person aforesaid directs.’’ 

Pennsylvania, fiduciary may invest ‘‘in the stock public 
debt the United States the public debt this Common- 
wealth, bonds certificates debt now created hereafter 
created and issued according law any the counties, cities, 
boroughs, townships school districts this Commonwealth, 
mortgages ground rents this Commonwealth; provided, that 
nothing herein contained shall authorize any fiduciary make any 
investment contrary the directions contained the will the 
decedent regard the investment such Pa. Stat., 
1920, §8570. 

Section 8571 authorizes executors, administrators, guardians, and 
other trustees invest farm loan bonds issued the Federal 
Land Banks under the provision the act Congress July 17, 
1916. 

Under §8572, authorized order court, fiduciary may 
invest ‘‘real estate this Commonwealth other than ground 
rents, the bonds certificates debt now created hereafter 
created and issued according law any other state the 
United States, any the counties cities such other state, 
such prices, such rates interest and terms payment, re- 
spectively, the court shall think fit.’’ 

Where moneys are invested accordance with the provision 
§8570 §8572 the fiduciary ‘‘exempted from all liability for loss 
the same, like manner such investments had been made 
pursuance directions the will the trust.’’ §8573. 

The Texas law provides that federal farm loan bonds are ‘‘law- 
ful investment for all fiduciary and trust funds this state 
for all funds which may lawfully invested guardians, 
administrators, trustees and Tex. Stat. 1920, 

The New York provision with reference trust investments 
found §111 Decedent Estate Law, which reads: ‘‘An executor, 
administrator, trustee other person holding trust funds for in- 
vestment may invest the same the same kind securities those 
which savings banks this state are law authorized inyest 
the money deposited therein, and the income derived therefrom and 
bonds and mortgages unincumbered real property this state 


| 
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worth fifty per cent. more than the amount loaned thereon and 
shares parts such bonds and mortgages provided that any 
share part such bond and mortgage held shall not sub- 
ordinate any other shares thereof and shall not subject any 
interests therein,’’ 

Savings bank investments, referred the above statute are 
specified §239 the Banking Law. Under this section savings 
banks may invest securities the United States, including bonds 
the District Columbia, securities the State New York, 
securities any state upon which there default and upon which 
there has been default for more than ninety days, securities 
New York municipal corporation, securities incorporated city, 
located state which was admitted statehood prior January 
1896, provided the city has been incorporated for least years 
and has population least 45,000, and the bonds certain rail- 
road corporations. 

Under section 489 the New York Conservation Law bonds for 
drainage improvements are made legal investment for executors 
and trustees. 

must kept mind that statutes regulating trust invest- 
ments are continually being amended. And from time time, 
the courts hand down decisions which bear upon the meaning 
the statutory provisions. The trustee, who would keep away from 
personal liability for unavoidable losses through investment, should 
keep touch with the stautory amendments and the current de- 
cisions. 


§59. What Securities Trust Funds May Invested. The in- 
vestment trust funds, has already been pointed out, great 
extent regulated statute. And the powers the trustee this 
regard are frequently made subject further limitation the pro- 
visions the will declaration trust creating the trust. 

the sections which follow reference will made investments 
securities, real estate securities, corporate stocks and bonds, 
speculative securities and investments trade and business. 

Many instances improper investment will mentioned. These 
instances, representing actual occurrences which have been made the 
subject litigation between trustee and the beneficiary the 
trust, serve double purpose. They bring the attention the 
trustee investments which should not make would avoid 
being held personally responsible. And they bring the attention 
the person about make will create trust through the 
medium some other instrument, the danger naming trustee, 
unqualified ability and experience for the duties his office. 
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Practically every instance improper investment involves 
individual trustee. Generally the trustee has acted good faith, but 
has failed exercise sound discretion. Nevertheless the loss just 
severe the trustee had acted with wrongful motive. 

The cases which will show investments bank 
trust company would think making. And therein they show 
superiority the bank trust company trustee. They show 
where trust funds have been invested the stocks business cor- 
porations and where they have been invested doubtful business 
enterprises. They show where trust funds have been loaned second 
mortgages and unsecured promissory notes and where they have 
been used for speculating stocks and margin. There are instances 
where statutory provisions and directions contained the will have 
been entirely ignored. There instance trustee loaning the 
trust fund his wife. And there are many instances where the 
trustees have loaned the fund themselves. 

These decisions are matters record. The bank official who 
wishes client that his bank will render better service 
trustee, than expected individual, should see that 
these decisions are read the client. 


§60. Personal Securities. general rule, the absence 
express authority the will other instrument creating the trust, 
trustee should not make loan investment personal security. 

New York case, holding that trustee personally liable for 
trust funds invested personal securities Blauvelt’s Estate, 
Supp. 119. The personal securities here involved were two 
promissory notes for $600 and $1,800 respectively. 

Sime’s Estate, Pa. Dist. 31, appeared that trustees 
loaned $7,500 the demand note the borrower, secured pledge 
oil stored tank West Virginia. considerable loss re- 
sulted from this loan. 

holding the trustees liable, the court said: ‘‘Judged any 
what constitutes business prudence, the West Virginia 
loan was improvident investment trustee. was made upon 
the individual note the borrower, backed chattel security 
another state than that the lender. That was effected ab- 
solute good faith, our knowledge the trustees and the high reputa- 
tion honorable and astute financiers they had deservedly won leaves 
room doubt. They may have acted upon certain supposed facts, 
upon certain representations which, their judgment, relieved the 
transaction any possible hazard. But they knew that departing 
from the well-defined rules which govern the management trust 
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funds, they assumed the risk any miscarriage and became effect 
insurers the interests the beneficiaries.’’ 

Simmons Oliver, Wisc. 633, Rep. 561, another 
ease this character. Here trustee loaned money the indorsed 
note manufacturing company. The company assigned the 
trustee, collateral for the payment the note, bond which 
was supposed lien upon real estate, but which was afterwards 
held the court invalid and not lien upon its property. 
eventually turned out that the loan was made private busi- 
ness corporation upon personal security. 

The trustee was held personally liable. The court said: 
there evidence that the trustee did not act good faith 
making the loan, doubtless deeming entirely safe and amply secure, 
yet cannot protected against the are disposed, 
this subject, follow the English rule which has been adopted 
some our sister states, and hold that the trustee cannot invest 
trust funds personal securities, and that not exercise 
sound discretion invest 

New York decision, Randolph, 134 Supp. 1117, 
trustee was criticized for loaning the funds the trust his wife. 

The opinion, written the court, reads, part, follows: ‘‘A 
trustee cannot loan the trust fund himself. much better 
position when loans his wife? that event the 
neutral and prudent position which the court requires him? 
free enforce the rights and remedies accruing the bond his 
own wife? would seem not; least, not 
position pursue them with that promptness, efficiency, and vigor 
which demanded trustees. the exercise these rights 
this for example, the trustee likely conflict- 
ing position and tossed about between desire his duty 
and natural desire lenient and considerate the debtor. 
Such a.position for trustee manifestly improper one, and 
ought not, think, receive the formal sanction the 


§61. Public Securities. Public securities are uniformly considered 
all jurisdictions proper and safe investment for trust funds. 
this regard securities and mortgages im- 
proved real estate seem stand par. 

Lathrop Smalley’s Executors, Eq. 192, the court 
said: ‘‘It the duty the trustee invest this money bond and 
mortgage, securities this state the United States; 
must invested, mortgage, the highest rate interest 
allowed law, such investment can 

Municipal bonds however are not, for the purpose trust invest- 
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ments, regarded securities. That say, while invest- 
ments government state bonds are looked upon with favor 
the courts, investments municipal bonds are not. 

municipal bond investment was under discussion the case 
Tucker Tucker, Eq. 235, where executor (about 
1880) invested eight $1,000 bonds the city Elizabeth, New 
Jersey, which subsequently greatly depreciated value. 

bought the bonds from the city comptroller less than par— 
ninety-eight cents the dollar and accrued interest. Within about 
four weeks after bought them, all the legatees and devisees, 
made complaint him about the investment. told them con- 
sidered the bonds good, and one them said that local counsel 
the city (whom named) advised that get rid them. The 
executor refused follow this advice heed the complaint. 
had authority from the orphans’ court invest. 

The court held the investment improper one, saying: 
municipal bonds this were, will noticed, bought 
city official and below par. Objectionable these bonds have 
proved investment (they pay interest, and now bring 
but forty fifty cents the dollar the market), there are other 
municipal bonds, issued competent authority, this state, which 
would, perhaps, have been still more so. easy see that 
sanction the unauthorized investment trust money trustee 
municipal bonds would most unwise proceeding. Such invest- 
ments have not been authorized the Court Chancery ‘in this 
state. The rule the subject investments trust money has 
been referred several cases. Gray Fox, Saxt. 259, and 
Vreeland Vreeland, Gr. 512, the court recognizes only gov- 
ernment stocks and landed security, and condemns investments 
stocks private companies. Halsted Meeker, Gr. 
136, and Lathrop Smalley, Gr. 192, direction was given 
trustees, and what were allowable investments was stated. They 
were declared securities the United States this state 
and mortgages real 

Investments municipal bonds, noted, however, are 
frequently authorized statutory provision. 


(To contiuued) 
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The Law Bank Checks 


Series Articles Dealing with the Issuance, Collection and Payment 
Bank Checks 


JOHN EDSON BRADY 


FORGED CHECKS 

The General Rule Forged Checks. 

Liability Drawee Bank Paying Check Bearing Forgery 
Drawer’s Signature. 

Liability Bank Where Ordinary Relation Banker and 
Depositor Does Not Exist. 

Circumstances Absolving Bank from Liability Paying 
Check Bearing Forged Signature. 


The general rule forged checks. Bank checks, especially 
checks bearing forged signature forged indorsement, give rise 
large number disputes, which are eventually settled court. 
More often than not the loss involved litigation this character 
falls upon bank. 

Much this litigation preventable because much the 
result ignoring some elementary rule banking law, applicable 
checks. 

The intent this series articles set forth their proper 
order, the rules law regulating the issuance, collection and payment 
bank checks and explain them reference decisions, which 
the various rules have been applied. 

bank pays check, drawn upon and apparently signed one 
its depositors. Some time after the payment made, 
discovered that the signature the depositor forgery. the 
ordinary case this kind, the absence special 
the loss falls upon the bank. will not permitted charge the 
forged check against the depositor’s account. 

The payee the check loses it. The finder forges the payee’s 
indorsement and cashes store. The storekeeper collects the 


check from the bank which drawn. case this kind, 


bank also liable the depositor and will not allowed charge 
his account with the amount the check. The bank may also held 
liable the payee the check, whose indorsement was forged. But 
may recover from the storekeeper who cashed the check. 

The underlying principle what has been stated above that 
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forged signature indorsement passes title the check which 
the forgery appears. this rule, most rules law, there are 
various exceptions. The principal exception this particular rule 
that person may estop himself, some negligent act, failing 
meet some legal obligation which the transaction imposes upon him, 
from claiming that the signature indorsement question is, fact, 
forgery. For instance, depositor generally not protected where 
fails notify his bank promptly upon discovering that has 
paid check bearing forgery his signature 
indorsement. 

The entire rule expressed the Negotiable Instruments 
Law, which reads follows: 

signature forged made without authority the 
person whose signature purports be, wholly inoperative, and 
right retain the instrument, give discharge therefor, 
enforce payment thereof against any party thereto, can acquired 
through under such signature, unless the party, against whom 
sought such right, precluded from setting the 

considering the liabilities the various parties forged checks, 
convenient divide the cases into two classes, cases involving 
check bearing forged drawer’s signature and cases involving check 
bearing forged indorsement. That classification will followed 
here and checks bearing forgery the drawer’s signature will 
taken first. 


Liability drawee bank paying check bearing forgery 
drawer’s signature. When bank pays check drawn upon it, 
bearing forgery the drawer’s signature, evident that, 
general rule, loss must fall upon some innocent party. That party 
may the drawee bank, the depositor, some intermediate bank 
individual, through whose hands the check passed the course 
collection. 

The question which first presents itself one the liability 
between the bank and its depositor. When case this kind comes 
the courts have habit saying that bank bound know 
the signatures its depositors. 

The law presumes that bank knows the signature every one 
its depositors, least the extent that, where pays check 
which the drawer’s signature forgery, cannot charge the 
amount the depositor’s account, the absence negligence 
fraud the part the depositor. 

Oklahoma decision, dealing with this point, was said: 
bank bound know the signatures its depositors. If, the 
course business, bank pays forged check, must considered 
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making the payment out its own funds, and cannot charge the 
amount against the depositor, unless shows right the 
ground estoppel, because some negligence chargeable the 
Maurmair National Bank Commeree Tulsa, Okla., 
165 Rep. 413. 

Another way expressing this liability the part the drawee 
bank say that, when bank pays check bearing forged 
drawer’s signature, has not complied with the terms the implied 
deposit between itself and its depositor. When deposit 
made general checking account, although nothing said 
that effect, the law implies agreement the part the bank 
pay out the money conformity with the depositor’s directions and 
upon genuine checks signed him. 

rule expressed follows New Jersey decision: ‘‘The 
relation between bank and its depositor that debtor and 
and the implied contract the part the bank that 
will disburse the money standing the credit the depositor only 
his order and conformity with his directions. When, therefore, 
makes payment upon check which the depositor’s name has 
been forged, must held have paid out its own funds 
and cannot charge the amount against the depositor unless shows 
right the doctrine estoppel because some negligence 
chargeable the Harter National Bank, 

another decision this kind, the court said: ‘‘The implied 
contract between the bank and its depositor that the bank will 
pay out the funds the depositor only upon order 
depositor that effect. follows, then, that the bank pays out 
funds upon instrument purporting the check its depositor, 
the signature upon which turns out forgery, right exists 
the bank charge the amount the item against the account the 
depositor, since the payment was wholly without any authority from 
First National Bank Seattle, Wash., 174 
Rep. 475. 

The skill with which forgery done has effect upon the bank’s 
liability. The question not one negligence the part the 
bank but one unauthorized payment. The forged signature may 
resemble the genuine closely deceive even the depositor 
himself and yet, the bank will held liable pays the check. 
recent decision the Supreme Court Alabama, 
First National Bank Birmingham, So. Rep. 754, was said: 

correct principles which the respective liabilities the 
bank and depositor are determined are these: The bank bound 
know the signature its depositors, and the payment forged 


{ 

4 


816 THE BANKING LAW JOURNAL 


check, however skillfully executed, cannot debited against the 


Liability bank where ordinary relation banker and de- 
positor does not exist. order for the strict rule liability, expressed 
the preceding section, apply, must appear that the ordinary 
relation banker and depositor existed. must appear that money 
has been deposited, drawn against checks signed the 
depositor the usual manner. 

Thus, case, where, without consideration, bank receives from 
check drawn such customer, and the bank pays the money 
check received due course business, the time and under 
the cireumstances previously agreed upon, the fact that such check 
forgery will not render the bank liable for the amount. such 
case the bank acting bailee without hire and liable only 
where fails show good faith and ordinary diligence. Peoples’ 
National Bank Wheeler, Okla. 387, Pac. Rep. 619. 

This case distinguished from one wherein the owner 
land deposited deed with bank, with instructions deliver the 
deed the grantee, collect the purchase price and place the 
the owner. this case, was held that the deposit was 
general one, creating the relationship banker and depositor, and 
that the bank was liable the owner where subsequently paid out 
the money forged check. Young Bundy, Tex., 158 
Rep. 566. 

And where person not the owner any interest deposit, 
cannot claim any rights against the bank reason the fact 
that the bank has paid check drawn against the deposit and bearing 
forged signature. 

recent case, appeared that one Sulzer deposited money 
the defendant bank and received pass-book the names him- 
self and his sister. the time making the deposit, signed and 
left with the bank writing the effect that the money had been 
deposited for the use his sister, that was drawn only 
checks signed both them and that, upon his death, the balance 
was paid the sister. Part the money was drawn out 
checks properly signed. The balance was drawn out checks signed 
Sulzer and which had forged his sister’s signature. The 
sister sued the bank for the money drawn the forged checks. was 
held that the deposit created gift favor the sister, for the 
reason that the depositor retained entire control the fund during 
his lifetime. The sister, therefore, gained interest the deposit 
and could not hold the bank liable. Martin First National Bank, 
Mo., 227 Rep. 656. 
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Circumstances absolving bank from liability paying check 
bearing forged signature. There are circumstances under which 
drawee bank will not held liable paying check, the signature 
which forgery. Such case found where the payment due 
negligence the part the depositor, the bank being free from 
negligence. 

If, for instance, depositor should, word act, induce the 
bank which his account the latter acting reasonable 
and prudent manner, make payment forged check, the de- 
positor would not permitted set the forgery against the 
bank. Hardy Chesapeake Bank, Md. 562. 

case, where husband permitted his wife sign his name 
checks and then, learning that she had signed his name certain 
eases without his authority, indulged criticism his wife, but did 
not notify the bank, was held that the bank was not liable him 
for the amount check subsequently forged the wife. Neal 
First National Bank, Ind. App. 503, Rep. 164. 

The rule, under which bank freed from liability paying 
forged check, expressed these words New York decision: 

bank may pay and charge its depositors only 
such sums are duly authorized the latter, and course, 
forged check not authority for such payment. is, however, 
permitted bank escape liability for repayment amounts paid 
out forged checks establishing that the depositor has been guilty 
negligence which contributed such payments and that has 
been free from any Morgan Mortgage Trust 
Co., 208 218, 222, 101 Rep. 871, 872. 

The mere fact that depositor leaves his check book lying around 
does not constitute such negligence will free the bank from 
liability him, where clerk the depositor, taking advantage 
the opportunity, abstracts one the check blanks, forges the de- 
positor’s signature and collects the check from the bank. Mackin- 
tosh Bank, 123 Mass. 393; The court here said: 

plaintiff cannot bound his clerk’s unauthorized and 
acts, upon any ground that would not make every merchant, 
who keeps his desk his counting room for his own use check 
book containing blank forms stamped engraved with his name, and 
who sometimes directs his clerk fill them for himseli sign, 
responsible for any number and amount such checks which the 
may forge the signature his 

the case Leff Security Bank, 157 Supp. 92, was 
held that bank which pays check bearing forged signature, 
liable the depositor though the latter fails notify the bank 
the fact that several blank checks were missing from his check book. 
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this the defendant bank, which the plaintiff kept his 
account, cashed check upon which the signature was 
forged. appeared that about week before the check was 
eashed, the plaintiff’s bookkeeper called the plaintiff’s attention 
the fact that three blank checks were missing from the check book 
and wrote the stub each missing check ‘‘look out for this 
check.’’ The checks the book were consecutively numbered. The 
plaintiff did not inform the defendant bank the fact that the checks 
were missing. was held that these facts were not sufficient 
constitute negligence the part the plaintiff, relieving the bank 
from liability for the payment judgment favor the bank 
was reversed and new trial granted. 

Leavitt Stanton, Lalor’s Supp. (N. Y.) 413, 416, appeared 
that forged check was written one the depositor’s own blanks 
taken from his book; that the depositor had furnished his signature 
the felon, and that had grounds suspicion, also that the bank 
was not notified that such check was taken from the depositor’s book. 
The court, Chief Justice Nelson, said: 

would somewhat novel and extraordinary hold one 
the customers bound for all the forged papers the kind his 
name that might happen imposed upon the bank, because 
blank form cut from the book was used the felon, even assuming 
that all due care had not been taken prevent the use it. The 
consequences, wit, the forgery, and the successful imposition upon 
the defendant, are far too indirect and remote chargeable upon 
any such neglect carelessness with the certainness required 
legal accountability. would too much hold from this that the 
eashier should have anticipated the possible design Rutherford 
(the person whom the blank check was given) commit the 
forgery upon the defendant, should have foretold the defense and 
communicated the fact, and that neglect doing charged upon 
him, his institution, all the consequences any forgery that might 
subsequently have happened.’’ 

And the mere possession depositor rubber stamp, which 
will make his signature, will not absolve the bank from 
liability for the amount paid checks, forged one who unlawfully 
obtained possession the stamp and made use forging the 
depositor’s signature. Robb Pennsylvania Co., 186 Pa. St. 456, 

The duty depositor examine his bank statements they 
are rendered him and the effect upon the bank’s liability the 
depositor’s failure give prompt notice any irregular payments 


(To continued) 
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Inquiries 
this department are answered each month inquiries submitted, which are general 


interest our subscribers and which pertain the law 
banking and negotiable instruments. 


EFFECT FORGED RENEWAL NOTE 


West Virginia. 
Editor, Banking Law Journal: 
Dear Sir—A holds note made and which discounts 
bank. maturity renews the note signing the names 
and without their knowledge. When this note falls due the bank 
sues. Can and held? committed crime the 
forgery although the liability and not altered? 
ashier. 


Answer—The forged renewal note cannot liability any 
kind, except such liability, civil criminal, may attach the 
forger. The forged note creates liability against and whose 
names were signed thereon makers and they are, course, not 
liable that note, but they remain liable the original note. 
forged note cannot any way affect their liability the original 
note, which they actually signed. Presentment for payment and 
notice dishonor are not necessary charge with liability the 
makers note, even when they signed the note for 
tion. They are, therefore, still liable the original note. 

somewhat similar case Lovinger First National Bank, 
Ind. 354. was there decided that, where the holder note 
was induced accept renewal thereof false representation that 
the signature the surety thereon was genuine, there was 
valid extension time and the surety the original note was 
not discharged. 

The fact that the giving the forged note did not any way 
alter the liability and would not prevent from being 
forgery. order constitute the crime forgery, 
not necessary that injury some person actually 
sufficient the instrument possesses apparent legal efficacy, that is, 
such character that might inflict injury. 

The general rule stated follows Corpus Juris 906: 
constitute the crime forgery not necessary that anyone 
should have been actually injured defrauded the forged 
writing, for the crime does the actual perpetration 


819 


THE BANKING LAW JOURNAL 


fraud. sufficient that the false instrument was made with 
intent defraud, and that such character that might 


prejudice the rights another accepting true.’ 


COLLATERAL CLAUSE PROMISSORY NOTE 
Vermont. 


Editor, Banking Law Journal: 
Dear Sir—Have read with interest the article about collateral note 


forms your September number, and would like your opinion 


the form are using, sample which enclose. (Note No. 
Would able hold the collateral for any other liability case 
the collateral note was paid? Will you also kind enough give 
your opinion the other note form enclosed. (Note No. 2). 


Could placed unfavorable position account being 
Cashier. 


the payee when there indorser the note? 


orany 
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trouble with the collateral clause the note referred 
the September issue the Journal was that, its desire 
make the collateral stand for debts other than the note for which 
was pledged, the bank went too far and made the provision col- 
lateral unintelligible. the language the court, the meaning 
the clause was ‘‘obscure and ambiguous.’’ such ease, the rule 
that the contract must most strongly construed against the party 
whom was drawn. 

The collateral note (Note No. reproduced above clearly 
not open that objection. does not require the collateral 
applied the note which secures, before may applied other 
obligations. authorizes the bank sell the collateral ‘‘on 
the non-performance this promise any liability said bank.’’ 

The language the note might, however, improved upon. 

The following collateral clause found note form used 
New York bank: ‘‘Having deposited with said bank collateral 
security for the payment this note, any note given extension 
renewal thereof, well for the payment any other liability 
liabilities, whether joint several, direct contingent, the 
undersigned, any either them, the said bank, claims 
said bank against the undersigned, any either them, due 
become due, whether now existing hereafter arising and whether 
directly acquired assignment otherwise, the following 
property owned the undersigned, viz:’’ 

Tiffany’s Form Book, one the note forms given contains the 
following clause: ‘‘Three months after date, for value received, 
promise pay order, dollars, and in- 
terest the rate per centum per annum, having de- 
posited with this obligation general collateral security for the 
payment this and any other liability, indirect, joint 
several, the undersigned, already existing which may hereafter 
arise, favor said holder holders, the following property, viz.’’ 

O’Connor’s Legal Business Forms, the following collateral 
clause given: ‘‘The undersigned have transferred, pledged, de- 
posited and delivered collateral security for the payment 
this note, and all other liabilities the undersigned (and 
any and each the undersigned) said payee, the legal holder 
this note, whether direct, collateral contingent, joint several, 
heretofore hereafter contracted, due become due, the fol- 
lowing property, wit: (specify), the present market value 
which 

assume that the question with reference the other note 
(Note No. whether, being payee the note, one would 
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position enforce against indorser who signed before 
for the accommodation the maker. 

Under such circumstances, the payee would have the right 
the note against the indorser. 

Such indorser known irregular indorser and his liability 
expressed §64 the Negotiable Instruments Law which reads 
follows: 

person, not otherwise party instrument, places 
thereon his signature blank before delivery, liable indorser 
accordance with the following rules: 

the instrument payable the urder third person, 
liable the payee and all subsequent parties. 

the instrument payable the order the maker 
drawer, payable bearer, liable all parties subsequent 
the maker drawer. 

all parties subsequent the 


TELEGRAPHIC CERTIFICATION CHECK 


Texas. 
Editor, Banking Law Journal: 

Dear Sir—A had deposit bank sufficient sum 
excess $600.00. purchased automobile from and gave 
check bank payment for same. After the check was 
bank response telegram sent C’s request represented sub- 
stance that the bank would pay the check described. The check was 
forwarded for collection and before the check reached bank the 
bank failed. 

released from liability the check drawer under Sec- 
tions 188-189 Negotiable Instruments Law? Attention 
Section 134 said law. there conflict with the last section 
and Section 188? Section 134 where the acceptance written 
separate paper binds the acceptor, only favor the 
whom shown, while Section 188 releases the drawer where 
the holder procured accepted and certified. Attention called 
the rule, that order release drawer check must 
certified the holder after delivery. 

have been unable find any decisions directly point the 
above Subscriber. 


principal question raised the recited 
the inquiry whether, under the provisions the Negotiable 
Instruments Law, there has been acceptance the 
check. 
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this connection, there seems conflict betaveen §134 and 
§188 the statute. 

Section 188 describes the effect certification, obtained the 
holder check, with reference discharging the drawer and 
indorsers. provides that where the holder check has certi- 
fied, his act doing discharges the drawer and indorsers. 

Section 134 deseribes the cireumstances under which acceptance 
certification may made separate paper. provides that 
acceptance certification separate paper not binding ex- 
cept favor person, whom was shown and who, reliance 
thereon, received the check for value. Under the circumstances re- 
cited the inquiry, apparent that did not receive the check 
question reliance the acceptance. obtained 
the from the drawee bank after receiving the check. 
has been specifically held that certification obtained under such 
not binding. is, therefore, certification all, 
and §188 does not apply, and the drawer not discharged. 

holding Eakin Citizens State Bank, Kans. 338, 
Pac. Rep. 874. 

here appeared that the plaintiff, Eakin, sued the defendant 
bank its promise telegram pay check for $130. The 
court referred that section the Negotiable Instruments Law, un- 
‘der which acceptance separate paper not binding except 
favor person, whom the acceptance was shown and who 
received the bill the faith thereof. 

holding that the plaintiff could not recover the court said: 
was not claimed the petition that the plaintiff received the 
check the faith the acceptance. fact alleged 
that received before the acceptance was made. Therefore, the 
statute quoted applies and fatal the 

Another decision this effect Citizens Bank Willing, 109 
Wash. 464, 186 Pac. Rep. 1072. 

First National Bank Muskogee Pipe Line Company, Okla. 
603, 139 Rep. 1136, the plaintiff was allowed recover 
acceptance, but particular point was made the fact 
that the plaintiff received the bill the faith the The 
said: ‘‘It clear from the testimony that this telegram was 
exhibited the First National Bank (plaintiff) and attached the 
draft before was honored and paid the First National Bank.’’ 

might that the drawer was released under §186 the 
Negotiable Instruments Law which provides that where check not 
presented within reasonable time after issue, the drawer dis- 
charged the extent the loss caused the delay. the check 
were forwarded direct the drawee bank, instead being presented 
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through another bank, this might held improper present- 
ment, discharging the drawer. 


INDORSEMENT RENEWAL NOTE AFTER DELIVERY 


PAYEE 
Editor, Banking Law Journal: 

Dear indorser surety (who signs face note) 
out the city and bank accepts new renewal note its in- 
complete form and the missing indorsement later supplied this 
indorsement binding? 

What the difference between indorser, surety and guarantor? 

What the status the situation the note indorsed the 
back? Assistant Cashier. 


Answer—Where person signs indorses note the time 
its delivery the maker the payee, liable thereon notwith- 
standing the fact that received valuable consideration for his 
indorser, according which capacity signed in. 

But, where the accommodating party signs after the instrument 
has been delivered the payee, the general rule that not 
liable unless received valuable consideration for his signature 
indorsement. exception this rule made where the signa- 
ture the accommodating party made after delivery pursuant 
prior agreement between the maker and his for such signa- 
ture. 

The following decisions will indicate how this rule works out: 

Funk Hossack, 129 Ill. App. 421, (1906), appeared that, 
the plaintiff sold machinery two the defendant’s tenants. The 
tenants gave their notes payment. After the execution and delivery 
the notes the defendant was induced ‘‘to sign the notes se- 
Apparently, his signature was placed the face the 
notes, although the opinion, one point refers the signature 
indorsement. 

was heid that, the absence valuable consideration passing 
the defendant, was not liable his signature. 

The court said: ‘‘It appears from the evidence that the signature 
Funk was obtained five months after the note was made and 
delivered Hossack Son (plaintiff) and was respect 
connected with the original consideration, the transaction out 
which said notes arose. Such being the case, clearly the law 
that new and sufficient consideration for the indorsement was re- 
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quired shown, order establish legal and binding under- 
taking guaranty the part Funk.’’ 

Schaus Henry, Eq. 607, Atl. Rep. 188, was held 
that where, after note had been delivered, third person wrote 
the note over his signature the following: ‘‘This note paid out 
estate after death,’’ the indorsement constituted promise 
pay the debt another and required new consideration sup- 
port it. 

Downey O’Keefe, 571, Atl. Rep. 929, was held 
that, where indorsement made pursuant agreement, between 
the parties that effect, will bind the indorser although made 
after delivery and without consideration. 

this case was shown that the note was signed the makers 
and delivered the agent the payee, who took one MeCann 
and obtained his indorsement. was stated that the note was given 
renewal previous note which MeCann had indorsed. 

holding liable the court said: ‘‘It well established 
the cireumstances well the weight the testimony that 
signature was appended pursuance agreement 
between the parties, and was condition the given the 
plaintiff. Therefore, although his agent took the paper its incom- 
plete form, cannot said have accepted until MeCann’s 
indorsement was affixed. Until then the delivery was 

American Multigraph Sales Company Grant, 135 Minn. 208, 
160 Rep. 676, appeared that one Batcheller signed note 
payable the plaintiff. There was indorser this note. Subse- 
quently, gave the plaintiff renewal note. After the note was 
delivered the payee was indorsed the defendant. 

action against the defendant, the plaintiff contended that 
the note was taken from Batcheller condition that the defendant 
indorse it. this had been so, the defendant would have been liable. 
But the court found that the note was not taken such condition and 
that the defendant was not liable. 

Said the court: ‘‘It well settled that the indorsement note 
stranger after the note has been delivered, without prior agree- 
ment, and without any new consideration nudum pactum (void) 
and that the note cannot against him.’’ 

The distinction between surety and guarantor technical rather 
than real. The surety, his contract, promises pay. 

The guarantor does not undertake directly pay but contracts 
that his principal will pay. One way expressing say that 
the surety liable the same time the principal original 
promise, while the liability the guarantor dees not arise until the 
principal has defaulted. The principle distinction between guar- 
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antor surety and indorser that the liability indorser 
does not arise until the instrument has been presented maturity 
for payment and notice dishonor has been given the indorser, 
unless presentment and notice have been waived. surety guar- 
antor not entitled presentment and notice. 

Prior the adoption the Negotiable Instruments Law, was 
often tell whether person, who signed for the purpose 
loaning his credit, was liable guarantor, surety, indorser 
maker and there was considerable conflict among the decisions. 

The Negotiable Instruments Law, now most the 
states provides that ‘‘a person placing his signature upon instru- 
ment otherwise than maker, drawer acceptor deemed 
indorser, unless clearly indicates appropriate words his in- 
tention bound some other 


BANK OFFICER EMPLOYEE ACTING NOTARY 


Pennsylvania. 
Editor, Banking Law Journal: 
Dear Sir—We would ask you kindly state bank employee, 
this case our manager the foreign department, could act 
notary public for the bank. Teller. 


Answer—The general rule that notary public, who stock- 
holder bank, may not take the acknowledgment instrument 
which the bank interested. the other hand, generally 
held that the fact that notary officer the bank does not dis- 
qualify him this regard. With respect protesting commercial 
paper, the rule not quite strict. The fact that notary 
officer bank does not disqualify him from protesting 
the bank. And, furthermore, generally held that not 
disqualified the matter protest the fact that stock- 
holder the bank. this point, however, there are decisions 
the contrary. 

the whole proposition, can said that generally unsafe 
for bank employ notary who stockholder the bank 
who participates the bank’s profits, apart from his ordinary salary 
officer. the other hand, notary may act such for 
bank where appears that merely one its officers em- 
ployees and not owner any its stock. 
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BANK AND INVESTMENT ITEMS 


OGDEN THE LAW NEGOTI- 


ABLE INSTRUMENTS—Callaghan 
Company, Chicago, have issued sec- 
ond edition Ogden’s Law Negotiable 
Instruments. The author James Mat- 
lock Ogden, L.L.B., the Indianapolis 
Bar. 

The first edition this book appeared 
1909 and since that time has been 
standard work this important branch 
the law, several reprints the first 
edition having been made. 

The second edition, just issued, re- 
written, revised and brought down date. 
The book divided into three parts. Part 
comprising chapters, deals with the 
elementary principles bills, notes and 
checks, covering such matters negoti- 
ability, consideration, acceptance, indorse- 
ment, presentment, notice dishonor, 
etc. Since the publication the first edi- 
tion, there have been some new phases 
the law negotiable instruments 
which have come the front, such 
trade acceptances, checks, lib- 
erty bonds and certain cases illegality. 
These have all been added the text 
and treated under the proper heading. 
Chapters have also been added col- 
lateral security, parties suits, and 
lost and destroyed negotiable instruments. 

Part devoted pleadings, evidence 
and trial procedure bills, notes and 
checks. 


Part III given the text the 
Uniform Negotiable Instruments Law, 
fully annotated. After each section are 
cited the decisions the courts the 
United States and the several states 
construing the section. the present 
time, Georgia the only state which 
the uniform statute has not been enacted. 
meet this situation, digest the 
Georgia law, pertaining negotiable in- 
struments set forth appendix. 
another appendix given, tabulated 
form, the laws all states and territories, 
pertaining days grace, presentment 
paper falling due Sunday holi- 
day, interest, penalty for usury, statute 
limitations, contracts married women, 
agreements pay atorneys’ fees, etc. 

The book contains 848 pages. 
bound-in buckram and the price $5.00 
per copy. 


SPECULATION—The Economic Feat- 
ure Service, Chicago, has published 
volume Thomas Temple Hoyne, en- 
titled “Speculation.” 

stated the introduction, the book 
attempts place economics new 
light and clear the way semewhat for 
greater labors the same field. deals 
with speculation which, all its different 
meanings, the very essence, force and 
expression what termed eco- 
nomics. 


Why people speak the “old” Seaboard? 


1883 isn’t long ago—just about far enough back that considerable 
water has run under the bridge. And person institution born 1883 
has rather definitely decided character and reputation— but isn’t old. 


not know, but suspect, that customers speak the old 
Seaboard very much they speak old and valued friend with whom 
they have been through many experiences, both the full years and the 
lean years. They know they can count the old Seaboard quickly and 
effectively transact business, and when the need arises grant every consider- 
ation and assistance that sound banking permits. 


The Seaboard National Bank 


THE CITY NEW YORK 
Main Office, Broad and Beaver Streets 


Mercantile Branch 
115 Broadway 


Capital, 


the first part this book the demon- 
stration the absurdity the “Com- 
modity Dollar” Professor Irving Fisher 
Yale University; the prediction the 
certain economic failure the United 
States Grain Growers, Inc., with conse- 
quent financial loss thousands farm- 
ers; and the clear 
correct exposition Price and Value, 
demonstrating for the first time the true 
function speculation relation 
them, have already been accorded recog- 
nition being highest educational 
value the field economics. 

The second part the book deals with 
speculative markets, and the laws that 
control market fluctuation. That law 
governs every market action” Mr. Hoyne 
long ago proved series daily fore- 
casts the action the wheat market, 
published for period six months 
Chicago newspaper under the pen- 
name “Argus.” 

Greed and Fear, The Law Averages, 
The Psychology the Market, Rules and 
Principles, and Manipulation are intensely 
interesting and particularly valuable. Mr. 
Hoyne has had wide practical experience 
business and market reporter and 
financial writer test and temper aca- 
demic knowledge economics. 

The volume contains 279 pages and the 
price $2.50 per copy. 


Uptown Branch 
East 45th Street 


Surplus and Profits over Ten Million Dollars 


BANKS AID REDEEMING 
REFUNDING WAR SAVINGS SE- 
CURITIES—After five years waiting 
not only for the payment principal but 
for the interest upon War Savings Certi- 
ficates the series 1918, millions 
people who could not afford buy Lib- 
erty Bonds are being invited avail 
the service the banks obtaining their 
checks from the Government ex- 
changing for Treasury Savings Certifi- 
cates the 1923 series under the plan 
just announced the Treasury Depart- 
ment. 

New York despatch from Samuel 
Beach, president the Savings Bank Di- 
vision the American Bankers Associa- 
tion states that “It may not generally 
understood that all recognized banking 
institutions and especially those which 
handle savings deposits are prepared 
render the same gratuitous service for 
holders these maturing obligations 
they rendered the time when they 
were sold. These bankers well 
Treasury officials and postmasters are 
prepared now give full information and 
also receive and forward the unregis- 
tered certificates. The bankers suggest 
that their depositors and other owners 
the 1918 series call once that arrange- 
ments may made advance the re- 
demption date, January 

recent compilation this Division 
showed for the first time that there are 


THE BANK 


Se 


Manhattan and Brooklyn 


Domestic and foreign 
banking all phases 


MANHATTAN 
Wall Street 
257 Broadway 
East 40th Street 


Commercial Banking since 1812 


Direct Foreign Banking since 1814 


—Correspondents all the principal cities 


the world. 


Trust Department Organized 1888 


more savings accounts America than 
there are families and that one-half all 
bank deposits and one-third all bank 
resources are the savings accounts. 
There way for estimating the num- 
ber owners War Savings Certificates 
add materially the number actual 
savers with which the country should 
credited. 

“The bank doors are open all,” said 
Mr. Beach, “and the public assured 
the same cordial service without charge 
that which was rendered without 
thought remuneration during the criti- 
cal times 1918.” 


THE LONDON JOINT CITY MID- 
LAND BANK, its “Monthly Review,” 
dated October 31, makes the following ob- 
servations United States 
trade: 

“The change which has recently taken 
the trade position much 
interest. Imports for the eight months 
August this year increased 259 million 
dollars, per compared with 
the corresponding period 1921. Ex- 
ports the other hand declined 802 
millions, per eent., and now bear 
proportion the total overseas trade 
per cent. against per cent. year 
ago. Special conditions may account for 
some the change the trade situation. 
Exports have doubt been affected 


BROOKLYN 
166 Montague Street 
569 Fulton Street 
1001 Wallabout Mkt. 
934 Third Avenue 


exceptional transport and other diffi- 
culties, while imports may have been 
somewhat stimulated anticipation 
the Fordney Tariff which has since be- 
come effective. But special conditions 
apart from the tendency the direction 
larger imports and reduced exports re- 
flects the new position the United 
States creditor world trade. 

“Foreign trade constitutes only small 
part America’s total trade, probably 
not more than per cent., but 
very important element the profitable 
conduct American business. Forty 
years ago exports from the United States 
amounted 800 million dollars, and con- 
sisted almost entirely foodstuffs and 
raw materials. Last year, despite the 
world’s reduced demand, American ship- 
ments foreign countries were valued 
4,500 million dollars, and this total 
less than per cent. was respect 
manufactured and partly manufactured 
goods. 

“Any restriction American import 
trade must necessarily react upon her 
exports. Her foodstuffs and raw materials 
would still indispensable necessities 
and would absorb the reduced demand 
foreign purchasers, their ability ex- 
change their pro@ucts were seriously im- 
paired tariff America, 
however, will not willingly sacrifice her 
export trade manufactured goods, and 
the foreign buyers will unable 
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National City service banks 


particularly prompt and re- 
liable all sections the 
country. 
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find the means purchasing them, will 
necessary for the United States lend 
the dollars. this way will found 
that the Fordney Act will lead either 
restriction American export trade 
foreign countries.” 


THE GIRARD NATIONAL BANK, 
Philadelphia, “Economic Review,” is- 
sued under the date November 15, 
makes the following reference “Big 
Gains Various Lines:” 

“Business the chain store and mail 
order companies shows large progressive 
increase. The Woolworth Company, 
for example, reports October sales $15,- 
774,000, increase $1,366,000, while for 
ten months its sales totalled $125,001,000, 
Kresge Company reports increase 
sales per cent. for October and 
per cent. for ten months. Gimbel 
Brothers, Inc., last month had the largest 
sales their history, following Sep- 
tember increase per cent. their 
New York store, and for nine months ran 
$3,000,000 ahead the same period last 
year. 

“Other lines are making big headway. 
The electric manufacturing industry has 
come very rapidly and strongly. The 
Westinghouse Electric and Manufactur- 
ing Company booked $37,353,000 new 
business during the third quarter, al- 
most exactly double what took that 


period last year. Its new business for 
the second quarter was was $32,119,000. 
now working rapidly toward the 
biggest volume business ever 
handled. The General Electric Compary 
the same stride. This finds support 
the tremendous and fast increasing 
operations the public utility power 
plants the country. For September 
their average daily output current was 
per cent. larger than for the month be- 
fore and per cent. above that for June. 
For nine months there was increase 
per cent. over the same period 1921. 

“The automobile industry, which has be- 
come one the most important the 
United States, drawing the close 
notable business year. The October out- 
put automobiles and trucks was 244,000, 
raising the number for ten months 2,- 
119,227. The General Motors Corpora- 
tion figures that its sales for the year will 
468,000, compare with 214,799 
1921 and 393,075 the year before. The 
Studebaker Corporation produced 87,951 
cars nine months this year against 
56,163 the same period last year and 
made sales total 90,252. The 
entire industry now takes 
and supplies about $1,250,000,000 worth 
per annum. There have been further 
price adjustments, making the 
cost several the lower priced cars 
reach hundreds thousands 
people.” 


THE CORN EXCHANGE NATIONAL 
BANK, Philadelphia, the “Corn Ex- 
change,” for October, publishes ar- 
ticle the new District Office the 
Bureau Foreign and Domestic Com- 
merce, opened recently Philadelphia. 
The office located the Witherspoon 
Building and Leonard Gary 
charge. The territory under its jurisdic- 
tion Pennsylvania, New Jersey and 
Delaware. 

Speaking what the government pro- 
poses for Philadelphia through this 
office the article says: 

First, purposes put Philadelphia 
direct communication with every im- 
portant port and commercial center 
the world. The Bureau Foreign 
Domestic Commerce, which been 
radically reorganized practical busi- 
ness basis Dr. Julius Klein, Director, 
under Secretary Commerce Hoover, 
has twenty-eight resident commercial at- 
taches and trade commissioners and 
number traveling agents Europe, 
Asia, Latin America and Africa. Co- 
operating with the Department State, 
constant communication with 
over 600 consuls. Every one these 
trained men engaged studying eco- 
nomic, financial and commercial condi- 
tions his territory, watching the 
trend markets, looking for open- 
ings for American trade. The cables and 
the mails are employed forwarding 
promptly Washington observations from 
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EVERY BANKER SHOULD HAVE THE 


POCKET MANUAL 
Standard Legal Business Forms 


LESLIE O’CONNOR, the Chicago Bar 
Second Edition, 1922 


You often have wished for complete, practical 
enable you prepare legal instruments—to under- 
stand their effect—to safeguard against legal 
pitfalls business transactions. Here is—compre- 
hensive, reliable, inexpensive. 


You will find the 
Pocket Manual indispensable 


complete, comprehensive, exhaustive— 
MORE THAN 1,100 FORMS for all ordinary 
banking, business, corporate and legal transac- 
tions, adapted for use all states. Typo- 
graphically contains the equivalent 
bulky octavo volume 1,000 pages. 


CONDENSED TABLE CONTENTS 


Acknowledgments Charter Party Mortgages and Trust Deeds 

Affidavits Chattel Mortgages Negotiable Instruments 

Agency Compositions with 

Alteration Instruments tors Options 

Arbitration and Award Conditional Sales Partnership 

Assignments Contracts Party Walls 

Assignment Wages Copyrights and Publishing Patents 

Assignments for Benefit Contracts Pledges and Collateral Se- 
Creditors Corporation Forms curities 

Attorney and Client Declarations Trust Releases 

Attorney, Power Deeds Sales Personal Property 

Auctions Easements and Licenses Sales Real Estate 

Bankruptcy Employment Contracts Trade-Marks, Prints and 

Bills Sale Escrows Labels 
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Handsome flexible binding—550 pages—1,100 forms. 
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BIG LITTLE PORTO RICO 


Porto Rico island isn’t very big, but her industrial and business growth 
under American stimulus has shown wonderful progress. 


Since 1900 Porto Rico’s commerce has increased over two hundred million dollars 
year. More than ninety per cent. this business transacted with the United 
States, which the island and its citizens are part. 


the pioneer American banking institution Porto Rico have given every 
aid the island’s commercial development and have shared its growth. 


have gained the reputation for handling all business entrusted with 


promptness and economy. 
tions direct. 


Send your bills exchange, drafts and collec- 


AMERICAN COLONIAL 


PORTO RICO 
SAN JUAN 


Branches: 


these outposts American commerce. 
the Washington headquarters the Bu- 
reau this information digested 
staff experts, composed chiefs, with 
able subordinates, four geographical, 
seventeen “commodity” and six technical 
divisions and the results are disseminated 
through the American business world 
means nine District Offices, which 
Philadelphia now one, and co-opera- 
tive offices strategically located cities. 
Philadelphia, through this organization 
foreign and domestic offices the Bureau 
and through the consular corps, 
furnished with commercial intelligence 
service which private agency could 
well supply. 


THE UNITED STATES MORTGAGE 
TRUST COMPANY, New York City, 
recently announced the opening its 
new Madison Avenue and 74th Street 
branch charge John Hopper, vice- 
president. 

The building housing the new uptown 
branch considered one the finest and 
most modern banking structures the 
country. was designed Henry Otis 
Chapman, architect, and much the 
work supervising the construction was 
charge Henry Servoss, vice- 
president the United States Mortgage 
Trust Company. The cornerstone 
the building was laid early last January. 

complete banking unit the new 
building contains practically everything 
needed the way comfort, convenience 
and safety. Modern devices have been 
installed throughout. The United States 
Safe Deposit Company’s vaults which oc- 
cupy part the basement embody all 
the latest features such combina- 
tion emergency door and forced air ven- 
tilation the main vault. 

meet the needs women clients 
the trust company, the new branch 
equipped with special Ladies’ Depart- 


Arecibo, Mayaguez. Caguas 


ment charge Mrs. William Laimbeer, 
assistant secretary the company. This 
department provided with special 
section of the main banking floor, which 
contains a rest room, retiring room, in 
fact, whole suite, done the most 
attractive manner. 

The officers’ desks are located the 
southern end the main banking room, 
looking out upon 74th street. The rest 
this floor given over the tellers’ 
which are all finished solid 
bronze. the mezzanine floor are the 
accommodations for the girl employees. 

The second floor divided into several 
parts, one which contains the kitchen 
and lunch room used the em- 
ployees. The main working space for 
bookkeeping located the second floor 
and extremely well lighted and venti- 
lated. connected with other parts 
the building with telephone, telauto- 
graph, and pneumatic tube system. 


NEW YORK UPTOWN BANKS OR- 
GANIZE—An organization composed 
the officials sixteen uptown banks and 
trust companies has just been affected 
and plans made for holding informal 
luncheon conferences each month the 
Uptown Club discuss matters mutual 
interest and give uptown bankers 
quainted. 

the first meeting, Oscar Cooper, 
Vice-President the Guaranty Trust 
Company New York, was elected chair- 
man; Dunn, Vice-President the 
Columbia Trust Company, Secretary; and 
Messrs. Belknap, Vice-President 
the Bankers Trust Company, Thomas 
Clark, vice-president the Harriman 
National Bank, and Eddy, Jr., Vice- 
President the Equitable Trust Com- 
pany, members the Executive Com- 
mittee. 

The following financial institutions were 
represented the first meeting: Bankers 


ORGANIZER UNDER THE BANKING LAW OF NEW YORK 


And Affiliated Companies with Offices at: 


Los 
Buffalo 
Wilmington 
COMBINED RESOURCES APPROXIMATING A MILLION DOLLARS 
System Organized 1992 


Assisting 
Attorneys and Acting 
Attorneys Only in— as 
Transfer Agent 
or Registrar 
for 


Corporations 


Drafting Charte., Filing Incorporation Preparing and Fil- Furnishing Statu- 
By-Laws, etc. for Papers and Holding ing Qualification tory Office, Fore:gn 
Incorporation in First Meetings— Papers in Any or Domestic, in 
Any State Any State State Any State 


Ensure the Absolute Correctness 
of Which It— 


Follows Legislation and 
Decisions Affecting Cor- Maintains Offices and 
porations, and Ma.ntains Representatives in Every 


Files of Latest Forms, Prec- 
of Every State .S.an ovince o! nada 


Including a Special 
Agency and Staff at 
Albany, N. Y. 
The Stock Trans- The State Report 
fer Guide and and Tax Notifi- 
Service cation Service 


The New York The Special 
income Tax Albany 
Service Service 


Maintains a Special Organiza- 

tion at Washington to Follow 

All Federal Activities Affecting 
tions 


The United States | The Special 
Supreme Court 
Service Service 


For full details the use cost any these services write 


THE CORPORATION TRUST COMPANY 
WALL ST., NEW YORK, 
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TRADE WITH FINLAND 


Kansallis-Osake-Pankki 


(National Joint Stock Bank) 


Head Office, Helsinki 


(Helsingfors 


Branches: 124, all over Finland 


This bank position render direct banking service through 
its branches and agencies connection with commerce between 


Finland and the United States. 


Paid-up Capital and Reserves, Fmk. 247,000,000 


Every Kind Banking and Exchange 
Business Transacted 


Telegraphic Address: Kansallispankki 


Trust Company, Central Union Trust 
Company, Columbia Bank, Columbia Trust 
Company, Chase National Bank, Empire 
Trust Company, Equitable Trust Com- 
pany, Farmers Loan and Trust Company, 
Fifth Avenue Bank, 
Company, Harriman National Bank, Irv- 
ing National Bank, Metropolitan Trust 
Company, National City Bank, New York 
Trust Company, Mortgage Trust 
Company. 


THE FIRST NATIONAL BANK 
BOSTON, its New England Letter, 
dated November 15, has the following 
say general conditions: 

“After four years war, followed 
four years comparative peace, the 
world trade situation still far from 
International trade out 
balance, witness the abnormal and 
fluctuattong exchanges, while domestic 
trade most countries checked the 
disparity values between raw materials, 
labor and finished goods. Nevertheless, 
the trade the world, the face 
obvious political and financial crises, has 
materially improved. Nineteen twenty- 
two, judged the customary trade in- 
dices, showing vast improvement 
over nineteen twenty-one. the United 
States, particularly, the progress has been 
startling. the first place, raw materials, 
including grain, dairy products, cotton, 


wool, and metals, have sharply ad- 
vanced, raising the buying power the 
producers, the general advantage 
all branches trade. Again, business 
running such large volume that the 
railroads are now unable carry the 
freight satisfactorily. Car loadings are 
the highest history, barring brief 
period the fall 1920. Automobile 
“drive-aways” have begun, and country 
grain elevators are filled overffowing, 
while steel products are accumulating 
the mills for lack All 
this spells extremely active business, with 
unemployment negligible factor. The 


steel industry operating about 


per cent. its present capacity, but 
should remembered that this means 
over 100 per cent. pre-war production. 
Southern cotton mills continue ablaze 
night, and the North overtime cer- 
tain departments becoming common. 
Good prices, which with high material 
and labor costs have been until recently 
unsatisfactory manufacturers, have 
broken into new high levels. period 
comfortable profits resulting. How long 
this anxiously awaited condition will 
endure matter conjecture and much 
discussion, Predictions reaction early 
next spring seem gradually giving 
way belief that the present activity 
will hold through the first half the 
coming year.” 
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BANKING DECISIONS 1922 WORTH REMEMBERING 


The courts this country, 1922, handed down number 
important and helpful banking decisions. These decisions should 
important every banker, because each one shows where bank 
has become involved litigation, which might have been avoided 
and has suffered loss which was entirely unnecessary. But they 
are helpful only the banker who reads and remembers them. 

The decisions this character cover wide range topics. 


Promissory Notes 


Naturally, quite few these decisions involve promissory notes. 
There one which points out that mistake for bank, 
promissory note from the payee, rely entirely upon 
the financial standing the maker and ignore the origin the 
note and the under which was given. 

this case, bank purchased $2,500 note from person who 
was stranger the bank discount about per cent. 
first took the precaution ascertaining the financial ability the 
maker, who was also unknown it, ‘‘but from 
any inquiry Coughlin (the payee) other persons the 

The maker the note had good defense against the payee. 
was held that the bank, because its carelessness purchasing the 
note, was not holder due course. The note was, therefore, open 
defenses and the bank was not entitled enforce against the 
maker. (February issue, page 79.) 

releasing the indorser note, must remembered that 
release granted one indorser automatically releases all subsquent 
indorsers. Missouri case, bank brought suit against the 
indorser $1,500 note. appeared that, consideration the 
sum $200, the bank had previously granted release the first 
indorser. The bank’s motive doing this does not appear. 
may have desired favor this indorser. the other hand, may 
have determined that was impossible collect the entire amount 
from him and therefore took what could get. But, whatever its 
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TRADE WITH FINLAND 


Kansallis-Osake-Pankki 


(National Joint Stock Bank) 


Head Office, Helsinki 


(Helsingfors 


Branches: 124, all over Finland 


This bank position render direct banking service through 
its branches and agencies connection with commerce between 


Finland and the United States. 


Paid-up and Reserves, Fmk. 247,000,000 


Every Kind Banking and Exchange 
Business Transacted 


Telegraphic Address: Kansallispankki 


Trust Company, Central Union Trust 
Company, Columbia Bank, Columbia Trust 
Company, Chase National Bank, Empire 
Trust Company, Equitable Trust Com- 
pany, Farmers Loan and Trust Company, 
Fifth Avenue Bank, 
Company, Harriman National Bank, Irv- 
ing National Bank, Metropolitan Trust 
Company, National City Bank, New York 
Trust Company, Mortgage Trust 
Company. 


THE FIRST NATIONAL BANK 
BOSTON, its New England Letter, 
dated November 15, has the following 
say general conditions: 

“After four years war, followed 
four years comparative peace, the 
world trade situation still far from 
normal. International trade out 
balance, witness the abnormal and 
fluctuattong exchanges, while domestic 
trade most countries checked the 
disparity values between raw materials, 
labor and finished goods. Nevertheless, 
the trade the world, the face 
obvious political and financial crises, has 
materially improved. Nineteen twenty- 
two, judged the customary trade in- 
dices, showing vast improvement 
over nineteen twenty-one. the United 
States, particularly, the progress has been 
startling. the first place, raw materials, 
including grain, dairy products, cotton, 


wool, and metals, have sharply ad- 
vanced, raising the buying power the 
producers, the general advantage 
all branches trade. Again, business 
running such large volume that the 
railroads are now unable carry the 
freight satisfactorily. Car loadings are 
the highest history, barring brief 
period the fall 1920. Automobile 
“drive-aways” have begun, and country 
grain elevators are filled 
while steel products are accumulating 
the mills for lack transportation. All 
this spells extremely active business, with 
unemployment negligible factor. The 
steel industry operating about 
per cent. its present capacity, but 
should remembered that this means 
over 100 per cent. pre-war production. 
Southern cotton mills continue ablaze 
night, and the North overtime cer- 
tain departments becoming common. 
Good prices, which with high material 
and labor costs have been until recently 
unsatisfactory manufacturers, have 
broken into new high levels. period 
comfortable profits resulting. How leng 
this anxiously awaited condition will 
endure matter conjecture and much 
discussion. Predictions reaction early 
next spring seem gradually giving 
way belief that the present activity 
will hold through the first half the 
coming year.” 


